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A troublesome problem is the hiring hall practice invoked in the construc 
tion trade. While the NLRB has considered this problem on several occasions, 
there is still much left to be desired from the Board’s solution. The article 
beginning at page 363 surveys this whole area, and its author, Harry H. Rains, 
makes a worthwhile suggestion. 

In a Sidney Hillman Foundation lecture at the University of Wisconsin 
last year, Arthur J. Goldberg, Special Counsel for the AFL-CIO, spoke on 
labor-management relations. At page 379 he suggests a broader perspective of 
the area in which these two groups work. A Sidney Hillman Foundation lecture 
in February of this year was given by B. C. Roberts, of England. For the cur- 
rent semester he is a visiting professor at the Massachusetts Institute of Tech- 
nology. His lecture dealt with the relationship of wages, prices and politics 
See page 385. 

Automation is still very much in the news, and the article at page 393 
examines automation in relation to unemployment 


EDITORIAL STAFF: 

Henry L. Stewart, Leo W. Hodel 
Robert G. Palmer, F. D. Check 
M. J. Bach, George H. Harris 
BUSINESS MANAGER 

James L. Jones 

CIRCULATION MANAGER 
Richard H. Lane 


4s HE CCH Lasor Law Journat is published by Commerce Clearing House, Inc., 

to promote sound thinking on labor law problems. To this end the JourNal 
will contain a continuing survey of important legislative, administrative and judi 
cial developments and signed articles on subjects pertaining to legal problems in 
the labor field. The editorial policy will permit frank discussion of all relevant 
issues. The views stated are those of the authors and not necessarily those oi 
the publishers. On this basis contributions are invited. 


Subscription price: $10 per year—single copies, $1. 


The CCH Lasor LAw JourNAL is published monthly by Commerce Clearing House, 
Inc., 4025 W. Peterson Ave., Chicago 46, Illinois. Second-class postage paid at 
Chicago, Illinois. A change of address should be received 30 days before it is to 
take effect. 


JUNE, 1959 VOLUME 10 NUMBER 6 





Contents for 
JUNE - 1959 
Volume 10 .. . Number 6 


The Economy 

Labor Relations 

Construction Trades Hiring Halls by Harry H. Rains 
Labor-Management Relations: 1958-1959 by Arthur J. Goldberg 
Wages, Prices and Politics by B. C. Roberts 
Technological Change and Unemployment by Clyde E. Dankert 
Representation Rights of Professional and Technical Employees — by Eli Poiner 


Government Intervention in Emergency Labor Disputes in Atomic Energy 
by Robert C. Crawford 


Books . . . Articles 
Power Unlimited—The Corruption of Union Leadership . . . The Prospect 
for Wages and Hours in 1975 


Arbitration 
Seniority lost when job lost even though employment retained . . . Layoff 
and loss of pay ordered instead of discharge . . . Right to vacation 


Rank and File 
Meetings of labor men 


Wages . . . Hours 
Reasonable inference of overtime . . . Only Secretary of Labor can sue 
. Contract mail carrier must pay overtime . . . Minors illegally em- 
ployed . . . Special learner certificate required . . . Tips 


© 1959, Commerce Clearing House, Inc., Chicago 46, Illinois 
All Rights Reserved 


Printed in the United States of America 





the Economy 





Cost of Living UP. Consumer prices in the United States rose 0.2 
per cent between March and April, 1959, according to 
the Department of Labor’s Bureau of Labor Statistics. 
Prices were higher for transportation, medical care, 
recreation and personal care, due largely to advances 
in service rates. Commodity prices were unchanged 
on the average, despite a slight decline in the price of 
food. The Consumer Price Index, up 0.3 per cent over 
the year, returned to the record high level of 123.9 
(average of 1947-1949 equals 100). 

The purchasing power of the consumer dollar is 
80.7 cents as compared with 80.8 in March. 
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industrial UP. The index of industrial production rose two 
Production points in April, to a seasonally adjusted index of 149 
per cent of the 1947-1949 average. 
Gains were widespread among the durable goods 
industries. Output of building materials was in record 
volume. Steel production showed a slight rise to a 
new high, and was 93 per cent of capacity. Expansion 
in business equipment output continued, with sig- 
nificant gains in industrial machinery and motor trucks. 
Production of consumer durable goods also advanced. 
Output of textile, paper and chemical products 
continued to expand, but activity in the rubber prod- 
ucts industry was curtailed by work stoppages. Pro- 
duction of crude oil and coal changed little while it in- 
creased in other mining industries. 


June, 1959 @ Labor Law Journal 





UP. Job recovery accelerated in April reflecting an 
unusually large pickup in construction and a brisk 
hiring in hard goods manufacturing accompanying the 
continuing spring expansion in agriculture. Civilian 
employment stands at 65,012,000 and unemployment 
fell by 700,000 to 3,627,000, or 5.3 per cent of the labor 
force. The number of nonfarm jobs rose during April 
by 370,000 with the gains in durable goods manufac 
turing and construction accounting for more than half 
of the increase. 


All states except Maine and New Hampshire showed 
reductions in the number of workers claiming unem 


ployment benefits during the month. 
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Manufacturing UP. The workweek in manufacturing industries rose 
Wages and to 40.3 hours in April. Since the beginning of the 
year, one hour has been added to the weekly worktime 
Hours : 
in the durable goods industries. 
Hourly earnings of factory production workers 
cent over the month, moving up to 
a new record of $2.23 


has risen by 1 per 
. This is 12 cents higher than 
it Was a vear ago. 

Higher hourly earnings and the longer workweek 
brought weekly earnings of factory production work 
ers to a new record of $89.87 in April, 63 cents higher 
than the previous month and more than $9 above what 
it was a year ago. This is mainly the result of increased 
hours and overtime pay. 


The number of full-time workers reduced to part 
time because of economic factors fell to less than half 


of the recession high a year ago. 
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Personal 
Income 


Billion Dollors 


UP. Personal income rose $3.2 billion at a seasonally 
adjusted annual rate in April. Total personal income 
is at a new peak of $372.7 billion and labor income is 
$262.5 billion at seasonally adjusted annual rates. 


Wages and salaries again accounted for most of the 


rise. Disposable personal income rose $5.1 billion at 
seasonally adjusted rates between the fourth quarter of 
1958 and the first quarter of 1959. Total consumption 
expenditures rose $4.6 billion during the same period. 
In the first quarter of 1959, savings as a per cent of 
disposable income was at the rate of 6.4. 
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DOWN. 


and public construction declined slightly during April, 


Expenditures for both private residential 


but outlays for private nonresidential construction 
remained about the same. The value of new construc 
tion put in place was $53.9 billion at a seasonally 


adjusted annual rate. 


UP. Stock prices again reached a new peak in mid 
May. According to the Securities and Exchange Index 
of weekly closing prices of common stocks on the New 
York Stock Exchange, the range was from 423.2 for 
the week ending May 1 toa high of 426.5 for the week 
ending May 15. The Dow-Jones closing average for 


May 25 was 632. 


UP. In March, consumer credit outstanding rose 
about $130 million, compared with a drop of $520 
million in March, 1958. Installment credit extended 
($3,786 million) exceeded the repayment of installment 
credit during the month ($3,594 million). 
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Decisions of Courts and 
Administrative Agencies 








Worker is not eligible to vote while laid off.—The eligibility 
of employees to vote is determined on the basis of their status 
during the eligibility period and on their reasonable expectancy 
for re-employment, the National Labor Relations Board ruled in 
J. Miller Printing Company, 123 NLRB, No. 112 

After an election, the Amalgamated Lithographers of Amer 
ica filed timely exceptions to the regional director’s report which 
recommended that the challenges to the ballots of two laid-off 
employees be sustained.. Out of approximately ten eligible voters 
four voted for the petitioning union, four voted against it, and 


the two ballots designated were challenged. 


The union contended that, although the two employees were 
laid off at the time of the elections, another employee was doing 
a great deal of their work through an unusual amount of over 
time, and they, therefore, had a reasonable expectancy of im 
mediate re-employment. 

The Board, however, agreed that the two laid-off employees 
were ineligible to vote since it found no evidence that they had 


a reasonable expectancy of re-employment in the immediate future 


Employer need not bargain with a union which gained 
majority by misrepresentation.—An employer is justified in ré 
fusing to bargain with a union which had attained a majority 
status through a misrepresentation made to an employee, the 
First Circuit decided in NLRB v. Rothstein & Company, 37 Lanox 
Cases { 56,414, setting aside an NLRB order directing an em 
ployer to bargain with a union. 


The company argued that the union was not selected by the 


majority of employees as their collective bargaining representa 
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tive, as required under the Labor Management Relations Act. 
It appeared from the record that seven of the company’s 15 em- 
ployees signed a union application and authorization blanks. The 
next day, the eighth employee’s signature was secured which 
gave the union a majority. The eighth employee, however, was 
told before he signed that the union already had a majority. 

The Board ruled in favor of the union and held that the 
misrepresentation, even though relied upon by an employee in 
choosing a collective bargaining agent, does not in any way affect 
the validity of the authorization so obtained. 


The court, reversing the Board decision, pointed out that by 
accepting the dubious authorization the Board, in effect, compels 
the recognition of a union which, if it were not for this misrepre- 
sentation, possibly would have been designated by only a minor- 


ity of the employees. 


A union cannot deny a contract where, for years, it has 
accepted the contract concluded by unauthorized agents.—This 
dispute grows out of multiemployer and multiunion bargaining. 


The union’s main argument was that its business agents were 
authorized only to negotiate and administer contracts but not 
conclude them without a clearance from state headquarters. The 
representative of industry was not aware of the limitation on the 
union representatives’ authority until after the negotiations were 
concluded. These two local union business agents had executed 
contracts with this employer’s association for several years, and 
the NLRB held that a pattern of joint bargaining had been estab- 
lished and that the local agents’ acceptance of the contract terms 
bound the international and obligated it to execute the contract. 
The international claimed that (1) the California code and state 
court decisions established that business agents lacked authority 
to conclude an agreement; (2) the employer representative 
negotiated in other areas with representatives of the Engineers 
who did submit tentative agreements to the San Francisco office ; 
(3) all the employers should have known that the Engineers 


were placed under international supervision in September, 1957, 


as the fact was well publicized; and this was equal to a notice of 
a change in the chain of authority; (4) two of the employers 
were members of the Engineers and should have known from 
the union constitution and from union publications sent them 
of the limited authority of business agents. These factors, how- 
ever, could not negate the effect of the bafgaining history in this 
case.—O perating Engineers, Local Union No. 3, 123 NLRB, 
No. 114. 
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You can’t lock out employees and rehire at intervals to pre- 
vent them from collecting unemployment insurance compensa- 
tion.—The answer to this problem stems from the celebrated 


Buffalo Linen Supply decision, 109 NLRB 447. 


The union engaged in whipsaw strike tactics. Employers in 
the group then engaged in a lockout of nonstriking employees. 
The next day they rehired for a period long enough to permit 
each locked-out employee to earn $16. This was the minimum 
weekly amount of work and earnings to disqualify one from 
claiming unemployment insurance. 

If the employees accepted the work, they would be ineligible 
for unemployment benefits; if they refused the work individually, 
they would also be disqualified by refusing offered work; and if 
they refused at the request of the union, they would be strikers 
and, therefore, ineligible. 

The Board held that the original lockout was privileged un 
der the Buffalo Linen case, but that rehiring the locked-out employees 
and again laying them off as soon as each earned $16 was not 
privileged. The employers were not seeking to protect their 
legitimate interest in bargaining on a group basis. By volun 
tarily breaking their own lawful lockout, they demonstrated that 
they did not believe the multiemployer unit was in any danger 
from the union’s strike action. The employers’ conduct was not 
defensive in nature but was retaliatory.—Great Falls Employers 


Council, Inc., 123 NLRB, No. 109. 


State board halts union fining of interstate workers.—The 
Wisconsin Employment Relations Board ordered a union to cease 
and desist from attempting to collect fines levied against mem 
bers who crossed picket lines and returned to work before a strike 
ended. Although the members worked for an interstate employer, 
the WERB held, in Carey v. Lodge 78, Machinists, that the union’s 
conduct was neither protected nor prohibited by the National 
Labor Relations Act. The fines did, however, violate state law, 
since they coerced and intimidated employees in the exercise of 


their right to refrain from concerted activities. 


Union security contract can refer to union’s constitution. 
An otherwise valid union security agreement was not invalid 
so as to destroy its power to bar a rival petition merely because 
it required maintenance of membership in good standing in a 


cordance with the union’s constitution and bylaws, a National 


Labor Relations 





362 


Labor Relations Board majority said in Zangerle Peterson Company, 
123 NLRB, No. 129. Unlike dissenting Members Rodgers and 
Jenkins, the majority did not think that this reference to the union’s 
constitution and bylaws cast any doubt on the contract’s validity 
under the Taft-Hartley Act, when considered in its entirety. 


> 


But compare /nternational Typographical Union Locals 38 and 
165, 123 NLRB, No. 97. A union unlawfully refused to bargain 
by insisting on the inclusion in a bargaining contract of clauses 
covering future work classifications, the hiring of union foremen 


and illegal provisions of its general laws. 


Employer may stop hiring laid-off workers for washing 
walls.—The NLRB ruled that an employer did not violate Sec 
tions &8(a)(1) and &(a)(3) of the act when he reverted to his 
previous practice of contracting with outside decorators for wall 
washing, instead of continuing to assign such work during a 
business slack to laid-off workers with the most seniority. The 
union contended that the employer tried by this action to dis 
courage union membership, on the basis of the following facts: 

In January, 1958, the employer found it necessary, for eco 
nomic reasons, to lay off eight to ten employees. However, the 
employer informed the union that the slack period would be used 
to clean up the plant, and assigned the work to the two most 
senior employees among those who had been laid off. The union 
maintained that the work should be included in the bargaining 
contract and should be paid at painter and painter assistant rates. 
The employer, however, notified the union that he would return 
to the previous practice of contracting this work out, and laid 


off the two employees. 


The Board reasoned as follows: “It appears from the record, 
and we find, that the Employer, in laying off the employees in 
question, was motivated by the economic unfeasibility of contin 
uing the program, and not by any desire to penalize the employees 
for prosecuting a grievance so as to discourage union member 


ship.”’—Tee-Pak, Inc., 123 NLRB, No. 56. 


Camera-shy supervisor.—A supervisor destroyed a striker’s 
camera and threatened him with physical injury. The NLRB 
General Counsel ruled that the employer was not responsible 
for the violent conduct. The incidents stemmed from the super 
visor’s aversion to having his picture taken.—Administrative 
Decision of the General Counsel, Case No. F-870. 


June, 1959 @ Labor Law Journal 
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Construction Trades Hiring Halls 
By HARRY H. RAINS 


The construction industry has special hiring problems which haven't been 
alleviated by NLRB decisions. Standing alone, the Mountain States deci- 
sion only adds to the industry's woe. Coupled with Brown-Olds, it worsens 
an already shaky situation to the point where legislative remedial action 
is needed. So the question is: Are the industry's nondiscriminatory hir- 
ing halls fact or fiction? Mr. Rains is an attorney in Mineola, New York. 


HE MUTUAL FEARS of construction in the industry tend to make mpliar 
industry employers and unions alike with Mountain Pacific standards a super 
over the future of the hiring process has ficial attempt at best or, what is more likely 
prompted an impatient desire for either a self-serving alibi tactic 
judicial or legislative intervention The 


industry’s concern stems from the National 


Labor Relations Board’s decision in Mountain Standards Introduced 
Pacific Chapter of Associated General Con by Mountain Pacific 


tractors,’ which announced the Board’s in ese 
tention of attacking the “discriminatory” n the Mountain Pa 1 case, the tra 
2 etTW I ] oO 1« 

hiring hall by applying the Brown-Olds etween the union and 
sociation provided that an emp]! 


disgorgement remedy Disgorgement re ; ~ 

quires reimbursement to affected employees ‘S'™ 4! requests for employes 
of all dues and initiation fees collected by —— In the eve if ( 
a union within a six-month period prio S post, c em | i ( 
to the date of filing of the charges with tia workers from any dabelnt Alt 

the Board The hopes of the industry patie was evidence that this hiring a 
are centered in (1) the appeal of the rangement had actua discriminate ‘ t 
Mountain Pacific case before the United *% at scares ate rker, t : B ss e to re 
States Court of Appeals for the Ninth Ci Pe ne Casement It he 
cuit and (2) an attempt in Congress at "™“! Stanted ates Powers to Gn 
remedial legislation. Although construction was itself violative of th abor Mar 
unions have announced their intention of ment Relations Act * eo there 
complying with the Board’s new policy, "° evidence of actual discriminat 

the need for courts or Congress to inter- In addition to its 1 il remed ‘ 
vene remains vital because the conditions ing the “unfair practices” t cease 

15 CCH Labor Law Reports (4th Ed.) Cited at footnote 1, at p. 894 
{ 55,271, 119 NLRB No. 126-A (1958), hereinafter +61 Stat. 136, Sec. 8(A)(3). 29 USCA Se 
referred to as “‘Mountain Pacific.’’ 158(a)(3) and (b)(2) 


2 Plunibers and Pipefitters Local 231 and 
Brown-Olds, 115 NLRB 594 (1956), hereinafter 
referred to as ‘“‘Brown-Olds.”’ 
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desist and of providing back pay to the 
injured employees, the Beard applied its 
disgorgement or Brown-Olds remedy. Under 
this remedy the union and employer both 
were required to reimburse all of the com- 
pany’s employees for all dues collected 
within the six-month period. The drastic 
nature of this remedy which could bank- 
rupt even a moderate-sized employer or 
union has made the industry extremely con- 
scious of the Board’s standards for lawful 
hiring hall arrangements. 


However, the Board conceded that a hir- 
ing hall arrangement was not violative of 
the act if it administered its job referrals 
on the basis of objective criteria and if 
three specific provisions were inserted in 
the contract. The required standards pro- 
vide: 

“(1) Selection of applicants for referral 
to jobs shall be on a nondiscriminatory 
basis and shall not be based on, or in 
any way affected by, union membership, by- 
laws, rules, regulations, constitutional pro- 
visions, or any other aspect or obligation 
of union membership, policies, or require- 
ments. 

“(2) The employer retains the right to 
reject any job applicant referred by the 
union. 

“(3) The parties to the agreement post 
in places where notices to employees and 
applicants: for employment are customarily 
posted, all provisions relating to the func- 
tioning of the hiring arrangement, including 
the safeguards that we deem essential to 
the legality of an exclusive hiring agree- 
ment.” ° 

The Mountain Pacific case 
the bare outlines of a far-reaching policy. 
It was apparent to labor and management 
that there was more to come, and it came. 


shows only 


To former General Counsel Jerome Fenton, 
Mountain Pacific® was a wedge that opened 
the door. The hiring arrangement utilized 
in that case is called an “exclusive hiring 
hall” because the employer is obligated 
to make use of the union’s referrals before 
he can seek men on his own. In various 
statements made before he resigned,’ Fenton 
made it clear that he would argue in favor 
of extending the Mountain Pacific rationale 


to the nonexclusive hiring hall, that is, 


where a union hiring hall exists side by side 
with the employer—on site hiring. Here 
the employer does not agree to hire from 
the hiring hall only. He merely makes use 
of the hall as he wishes. However, Fenton 
argued that even in such a situation the 
union could not legitimately prefer its mem- 
bers. He also noted his disapprovai of man- 
agement’s unilaterally deciding to hire union 
men only. 

In either case, the practice is suspicious 
enough, he maintained, to warrant further 
investigation and possible issuance of a 
complaint by his office. It seems then that 
partial delegation of management’s hiring 
prerogative to the union by way of non- 
exclusive job referrals might then also call 
for drastic Board remedies under the theory 
that the union may not exercise its au- 
thority for the benefit of members only, 
of its own volition, nor is management free 
to hire only union members. 


In the same vein, the former General 
Counsel also opined that the third standard 
in Mountain Pacific—posting of hiring hall 
arrangements—is perhaps the most impor- 
tant of the three because “putting employees 
on notice of the nondiscriminatory criteria, 
which the union 
believe, the 
assurance to 


or standards bases 
its referrals, is, I 
giving substantive 
the guarantees against discrimination.”* It 
is not enough, according to Fenton, that 
“the union and employer merely disavow 
an intent to discriminate and to avoid actual 
coercion 


upon 
means Ol 
them of 


discrimination,” since restraint or 
of employees could result from a contract 
that gives a union control of the hiring 
procedure “because it creates a fear that 
there will be discrimination notwithstanding 


general reassurance to the contrary.” 


Scrutiny of the posting-provision standard 
came before the Board in E & B Brewing 
Company. In that case the union asked 
for the discharge of an employee because 
he had not gone through the union’s hiring 
hall as called for by contract. The Board’s 
trial examiner, whose report was completed 
before the Board adopted its hiring hall 
standards in Mountain Pacific, concluded 
that the hiring hall contract was legal, and that 
this factor plus agreement of the union to 
be nondiscriminatory constituted a defense 
for the conduct of the union and the com- 





5 Cited at footnote 1, at p. 897. 

* Cited at footnote 1. 

7Jerome T. Fenton, 
Under the Taft-Hartley 
Journal 505 (July, 1958). 
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’ Remarks of Jerome T. Fenton to Pipe Line 


Contractors’ Association in Bal Harbour, Flor- 
ida, January, 1959. 
°E B Brewing Company and Drivers and 


Helpers Local No, 38, 5 CCH Labor Law Re- 
ports (4th Ed.), { 55,919, 122 NLRB —, No. 50 
(1958). 
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Picketing of the premises of a secon- 
dary employer is primary if it meets 
the following conditions: (a) The 
picketing is strictly limited to times 
when the situs of dispute is located 
on the secondary employer's prem- 
ises; (b) at the time of the picketing 
the primary empioyer is engaged in 
its normal business at the situs; (c) 
the picketing is limited to places rea- 
sonably close to the location of the 
situs; and (d) the picketing discloses 
clearly that the dispute is with the 
primary employer. — Sailors’ Union 
of the Pacific, AFL (Moore Dry Dock 
Company), 92 NLRB 547 (1950). 





pany. He had not reckoned with Mountain 
Pacific. The Board decided that failure 
of the E & B agreement to include the 
vital notice-posting provision made the con- 
tract illegal and the discharge unlawful. 
Although the contract was unlawful, the 
severe Brown-Olds remedy was not applied 
because a “substantial unlawful” hiring prac- 
tice was not shown.” The Board noted 
that the Brown-Olds remedy is reserved for 
the “bald” closed shop hiring hall. Just 
what constitutes adequate posting, however, 
is a question not here resolved, but one 
which may come up in later litigation 

An extension of the Mountain Pacific doc- 
trine was made by the Board in three cases 
involving not the hiring hall standards 
written into the contract, but a formal 
defect in the hiring process itself. A union 
shop, legal under Taft-Hartley, became 
shop because the employees in 
Sucl 


a closed 
charge of hiring were union members.” 
employees were looked upon by tne Board 
as dual agents—acting for management by 
virtue of their jobs and for the union by 
virtue of membership. With reasoning simi- 
lar to that employed in interlocking direc- 
torate cases in antitrust problems, the presence 
of a dual agent implied a suspicious alliance 
between his principals. In Operating En- 
gineers, Local 450," a master mechanic acted 
both as an agent for the company in recruiting 
engineers and as a union agent, by virtue 
of his membership, bound to enforce the 


1% Joint Council of Teamsters No. 37 and 


Local 501, IBT (Jones and Tompkins), 5 CCH 


Labor Law Reports (4th Ed.), { 55,946, 122 
NLRB —, No. 72 (1958), and example of an 


unlawful hiring practice. 


Hiring Halls 


The 
international union’s constitution provided 
that employer shall hire none but 
those in good standing with a union hav- 
ing jurisdiction over the work to be done.” 
The found that the 
practice, obtained all his men 
union hall by virtue of this setup and that 
the union operated “in an unlawful manner 
by giving employment to 
union members in good standing.” There- 
tore, the company and effect, 
agreed through the master mechanic as their 


union’s constitutional hiring restrictions 


“each 


Board contractor, in 


from the 


preference in 
union, in 


agent to operate a closed shop in violation 
of the LMRA. The cited the 
Mountain Pacific criteria, that in 
the instant pro- 
vided and that the hall was actually oper- 
ated for the benefit of members in 
standing. A similar situation 
in Enterprise Industrial Piping,” where em- 
ployers entrusted hiring to foremen 
belonged to a union which required mem- 
bers to work on jobs with union members 
A closed shop practice resulted from 


Board 
holding 
case safeguards were not 
union 
grood 


arose 


who 


only. 
this dual agency, again in violation of the act 

In Galveston Maritime Association,” hiring 
was done by chief clerks who were not only 
union members but, in many union 
officials as w ell. The chie f clerks contacted 


cases, 


prospective employees through the union 
hiring hall, which maintained separate lists 


for union members and nonunion job seekers 


Che employer paid wages by two checks 


which were given to the workers through 
the union. The first check represented 
wages less 2 per cent The union would 


give this to the employee only if the latter 


would endorse to the union the second check, 
representing 2 per cent of his wages 

The employer was implicated because 
the Board imputed the chief clerks’ knowl- 
edge of the hiring arrangement to him 


Also, he had aided the union by permitting 


the dual-check practice 


Where the Board finds partial discrimi- 
nation, it partial Br 
remedy—that is, if the allegedly discriminatory 


can apply a wn-Ulds 
hiring practices by some metaphysical dis 


tinction affect only part of the employees 


in the bargaining unit, the Board can 
force the union and the employer to reim- 
burse six months-plus worth of dues to 
that segment of the work force and to 

1 Philadelphia Woodwork Company and Ray 
Archer, 5 CCH Labor Law Reports (4th Ed.) 
{ 55,824, 121 NLRB —, No. 201 (1958) 


12 NLRB No. 39-CB-120 
NLRB Nos. 4-6A-1315-1316, 4 CB 303 


45 CCH Labor Law Reports (4th Ed.) 
{ 55,957, 122 NLRB , No. 83 (1958) 
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that segment only. (“Six months-plus” 
refers to the period prior to the date that 
charges were filed up to the date of the 
Board and order.) Thus, there 
almost limitless possibilities in the 
range of application of the Brown-Olds 
remedy. In Los Angeles-Seattle Motor Ex- 
press and Lester H, Slater,” the union induced 
the employer to discharge a casual employee 
not hired through the hiring hall. On 
the other hand, the union made it known 
that it would have no objection if the 
employee in question were to work there 
on a permanent To the Board this 
constituted discrimination and, consequently, 
an unfair labor practice. But it found 
that coercion to pay union dues existed 
only with respect to the casual employees 
in the bargaining unit and it applied the 


decision 
are 


basis. 


Brown-Olds remedy specifically. and ex- 
clusively as to them. 
In cases discussed above, the Board 


found an active culprit in the union and 
imputed responsibility to the employer. It 
found an employer association 


employer 


has also 
liable 


member.” 


acts of one 


A further extension of imputed 


because of 


responsibility has been accomplished by 
bringing in the national or international 
parent of the local union involved. 


Association,” the 
Association 
liable with 


because the 


In Galveston Maritime 
International Longshoremen’s 
was held jointly and severally 
its local the employer 
international’s constitution requires member 


and 


members of 
noted 


locals to 
other locals in 
that the clerks 
one ILA and were 
clerks from other ILA locals over 
nonunion workers. In Carpenters and Me- 
chanical Handling Systems, the employer was 


give preterence to 
The 
were 
thus 


hiring. Board 


chief members of 
local obligated 


to tavor 


a party to the union’s national contract 
The Board constructed the international’s 
joint liability from its “master” contract 


with the company requiring, in effect, that 


the agreement also conform to the “members 
only” rules of the Carpenters’ local and 
district council involved The “master” 
contract also bound the company to employ 
members of the Carpenters only. The 
combination of the international contract 
and the local ones added up to a closed 


shop, said the Board, since they dovetailed, 
in a single comprehensive scheme, to evade 
the act. 


*5 CCH Labor Law Reports (4th Ed.), 


§ 55,818, 121 NLRB —, No. 205 (1958) 
% Earlier Mountain Pacific case, 117 NLRB 
1319 (1957). Even though the contractor in- 


volved was no longer a member in good stand- 
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In summary, from the morass of NLRB 
holdings we may glean the following ten 
rules as a guide to Board policy: 

(1) Selection of 
exclusive hiring arrangement must be on a 


job referrals from an 


nondiscriminatory basis. 


(2) The employer must retain the right 
to reject any job applicant. 

(3) Provisions relating to the functioning 
of the hiring arrangements must be posted 
where employee (and prospective employee) 
notices are usually posted. 

(4) Selection of job referrals from a non- 
exclusive hiring arrangement may be attacked 
by the General Counsel unless administered 
on a nondiscriminatory basis. 


(5) Management may not unilaterally hire 
men on the basis of union membership. 


(6) An employee administering 


the hir 
ing process may not be subjected or bound 
union constitution and 


members. 


by the rules to 
favor union 
(7) Discriminatory provisions affecting 
only parts of the work force will call for 
only a partial disgorgement. 
(8) The 


used only in the more extreme cases 


will be 
How- 


disgorgement remedy 


ever, the definition of “extreme case” is 
becoming broader and more inclusive with 
each succeeding Board application of the 


disgorgement remedy. 
(9) Employer associations mav be held 
the violations of its 


vicariously liable for 


members. 
(10) 
held liable for infractions of 


International unions maybe similarly 
its local unions 


Realities of Hiring Process 
in Construction Industry 


Spread thin across the length and breadth 
of the battered by the 
whims of weather and plagued by jealousies 
the construc 
So individual 


nation, capricious 


of craft-conscious workmen, 


tion industry is like no other 


is this industry that one must have strong 
doubts as to whether any rules intended for 
industry as a whole can find a reasonable 


application here. 


The most obvious aspect of the singular 
nature of this industry is the multiplicity of 
employers engaged in one project. Em 
ployer units often roughly correspond to 


ing of the association, the board found the 
association jointly and severally liable because 
there had been no formal severance of member- 
ship. 

7 Cited at footnote 14 
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the craft designations of the unions and are 
usually equipped to perform but one task 
in the complicated operation of building. 
In many cases, only one or two employers 
and their sets of employees can accomplish 
the various tasks at one time. 
employers and workmen 


The maze of 
involved in the 
construction of even a small building is il- 
lustrated by the following squib: 


Assume that a small office building is to 
be built. The owner will have plans pre- 
pared and will obtain competitive bids on 
the basis of the con- 
The general contractor will perform 


which he will award 
tract. 
a portion of the work with his own labor 
forces and the balance through the use of 
subcontractors Typically, the pro 
ject would require heavy equipment and its 
foundation 


operators to site, 


work by laborers and carpenters, floor slabs 


prepare the 


and building frame by carpenters and cement 


finishers, plumbers to set below grade 
plumbing and to return to finish plumbing, 
circuits dur 


ing framing and later to complete the hook 


electricians for installation of 


18 


up, plastering, painting, and roofing. 


The longshore and merchant marine trades 

two other fields in which hiring halls op- 
erate extensively—for example, encounter 
similar problems in some areas, such as job 
duration, but are not confronted with the 
extensive fluctuation of employers and em- 
ployees on the same job that characterizes 
When a merchant 


seaman ships out on a job, whether it is a 


the construction industry 


coastal or intercontinental run, he does not 
“hit the beach” 
berth until the job is done 


another 
Whether 


yr steward department, 


again in search of 


he ts 


in the engine, deck 
his job doesn't end until the ship drops the 
port once again. The chief 
find that his job in the 


has come to an end because the boat 


hook in its home 
steward doesn’t 
galley 
mate is directing the 
Such job 
found in the 


swain’s storage ot 
continuity 1s not 
field 
Thanks to the highly fragmented crafts in 


cargo topside. 


generally construction 


the building trades, it is not unusual for 
construction work to progress in a patch 


quilt manner as outlined above 


As the work 


more of emphasis is 


progresses on a _ building, 


less placed on the 


necessity of hiring workers in separate crafts 
according to the stage and sequence of cor 


struction. The complement of workers o1 


* “Special Labor Problems in the Construc 
tion Industry,’’ 10 Stanford Law 
(May, 1958). 

” The rapid turnover on construction jobs is 
compared to turnover in other industries in 


Hiring Halls 


Review 525 


this job in any ol these crafts ebbs and 
flows with the tide of When 
ten exterior bricklayers are needed, there 
two plumbers 


plumbers 


construction. 
may only be a necessity for 


Or none; when the number of 
needed on the job rises because construction 
has reached the stage where emphasis is 
placed on interior development of the build 
ing, the complement of exterior bricklayers 
may dwindle rhe 
tern is followed in the other building crafts 
The hall 
a steady workers or a sporadic 
dictate, to meet the 


flow of the tide oft 


accordingly same pat 


construction-craft hiring supplies 
stream of 
circumstances 


ebb 


one, as 
needs of the and 


construction.” 
The union hiring hall in the 
fills well 
tralization of job opportunities and 
spread job 


construction 


industry other needs as Decen 
wide 
facilitate 


individual job-seeking efforts by the construc 


locations do not 


tion worker. The checkerboard pattern of 


job openings in any given geographic area 


a centralized hiring and 


system which the union hiring 


demands job-referral 
hall supplic S 
with ethcient dispatch. The 


workers’ finding the 


1 
Virtual impos 


sibility of individual 


jobs for which they are qualified at the right 
time, in such an efthcient manner as to pre 
clude the strangulation and stagnatio1 rt 
the construction industry, requires a cen 
tralized job referral arrangement M ore 
over, the short duration of jobs in the cor 
struction field coupled witl the rapid 


turnover of personnel amid sporadic construc 


tion activity are added reasons tor the rise 
maintenance and continuance of the ring 
hall job-referral system Under this plas 
skilled labor is immediately available ( 
the job done, no matte here ‘ 
how frequently or erraticall the nee 
arises 

Another problen 14 ( n il 
this area is that of me é talit 
cations necessary t pertorm the rk at 
peak efficiency Under the job-referral at 
rangement, the hiring hall dispatches met 
wh are fully qualihed to do the job ace 
rf to the emplover’s ne ind specifica 
tions. Constant and rect ‘ D reterrals 
hy the same central agency tend to make 
the job dispatchers ki If t ire 
of the skills and tra £ r < the 
send to fill those jobs lore re 
number of times the dispatchers refer those 
men to prospective employers. It’s the old 


William Haber and Harold M. Levinson, Labor 
Relations and Productivity in the Building 
Trades (Ann Arbor, Bureau of Industrial Rela 
tions, University of Michigan, 1956), p. 43 
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. . . the Taft-Hartley Act was, to 
a marked degree, the result of con- 
flict and compromise between strong 
contending forces and deeply held 
views on the role of organized labor 
in the free economic life of the Na- 
tion and the appropriate balance to 
be struck between the uncontrolled 
power of management and labor to 
further their respective interests.— 
Local 1976, United Brotherhood of 
Carpenters, AFL v. NLRB, 35 Labor 
Cases J 71,599, 357 U. S. 93. 





story of job experience being the best 
teacher. On the other hand, when the in- 
dividual worker looks fot a job on his own 
initiative, it is far less likely that the em- 
ployer will be getting a worker whose skills 
meet the requirements of the job. This is 
so because the element of job experience 
becomes an unknown factor where manage- 
ment hires the worker without the prelimi- 
nary screening of job referral. Such hiring 
takes on the grab-bag philosophy of buying 
a pig in a poke. 

The award of contracts to 
through the use of competitive bids accen- 
tuates the institution 
stabilizing wage rates and working condi- 
tions. Construction employers do not main- 
tain a permanent staff, except for a skeleton 
crew. They hire as they are awarded con- 
tracts, and discharge as the several crafts 
complete their assigned segments of the 
job.” Since labo? is a major factor in the 
cost of every construction job, an employer 
wants to know the reliable and 
trained labor in a given locality so that he 
may place his bid. Because many construc- 
tion contracts provide for rewards for timely 
completion and penalties for delays,” it is 
imperative that he know accurately when 
and where his work force will be available. 
The hiring hall fills both of these needs. 


employers 


importance of an 


cost of 


The peculiarities of the construction in- 
dustry as they affect hiring were summarized 
by employer representatives in a statement 
to the National Labor Relations Board: 

“1. Each employer constructs on numer- 
ous and separate jobs in each year. 

“2. Until a project ts started, he has no 
manual ‘employees’. 


“3. On each project there are usually 
several ‘employers’ frequently using different 
crafts of workmen. 

“4. On each project there is a constant 
shifting of crews on and off the job as the 
work progresses. 

“5. In each crew there are frequent 
changes in the men when the crew returns 
to the job. 

“6. There is not a time on the job when 
all men and all crews eventually employed 
will be so employed at the same time. 


“7. The workmen are drawn from an 
‘area pool’ of available workmen who will 
work for many or all employers in the area, 
or may drift from one area pool to another 
area p¢ ol. 

“8. When a workman’s function on a job 
is temporarily or permanently finished they 
[sic] are laid off and returned to the pool 
for use on other jobs or by other construc- 
tion employers. 

“90. A vast number of 
industry are of but a few days’ or 
duration for a given craft. 

“10. This quick need and rapid shifting 
of men in and out of the pool to various 
projects requires a previously established 
and uniform understanding of employment 
terms for all jobs and for all contractors in 
order to avoid delays in hiring and misun- 
derstandings as to the terms of employment 


“11. Each employer’s policy as to wages 
and working conditions must be comparable 
to that of other employers of the men in the 


p< 01.” = 


projects In the 
I J 
hours 


Experience has shown that the union 
hiring hall can meet the needs of the in- 
dustry as it presently exists. It dispatches 
qualified men swiftly in response to em- 
ployer demands. The administrators of the 
hiring shall become familiar with the men 
they dispatch and be able to match work- 
men to employers with reasonable accuracy 
The hiring hall provides a central location 
where information about employment can 
be transmitted in an orderly manner to job 
seekers, who save the time and effort of 
hunting down their highly mobile prospec- 
tive employers. Where jobs frequently last 
for a few days or for even shorter periods, 
it is of vital importance to enable an em- 
ployee to line up new jobs without exten- 





* Work cited at footnote 20, at p. 62. 

21 The Board is well aware of this factor: see 
Jerome T. Fenton, work cited at footnote 7, 
at p. 507 (July, 1958). 

2 Hearings on S. 1973 before the Subcom- 
mittee on Labor and Labor Management Re- 
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lations of the Senate Committee on Labor and 
Public Welfare, 82d Cong. Ist Sess. 155 (1951), 
quoted in Louis Sherman, ‘‘Legal Status of the 
Building and Construction Trades Unions in 
the Hiring Process, ‘47 Georgetown Law Jour- 
nal 203, 204 (Winter, 1958). 
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sive periods of seeking and of unemployment. 
Long of unemployment between 
jobs would prove a drain on state unem- 
ployment insurance funds and drive up the 
employer's contributions—in turn, this would 
raise the cost of construction. An even 
greater increase in construction costs could 
result if workmen, plagued by longer pe- 
riods of joblessness than those to which 
they are already subject, would add this 
factor into their wage demands. 


periods 


Alternatives 
to Exclusive Union Hiring Hall 


What are alternatives to the union hiring 
hall as it existed before Mountain Pacific? 
Construction employers could resort to in- 
dividual hiring, but only with the most dis- 
astrous consequences. Such a system would 
be possible only on long-term projects. On 
those many jobs that are for short dura- 
individual hiring would result in 
disorder and delay for contractor and work- 
man alike. Productive time would be lost 
during the process of interviewing and ref- 
erence-checking. 
pered through the infiltration of work crews 


tions, 


Efficiency would be ham- 
by inexperienced men. Frequent layoffs un- 
accompanied by smooth reassignment would 


undoubtedly result in a deterioration of 


labor-management relations. There is also 


the safety factor to be considered. Inex 
perienced or “green” help endanger the lives 
of coworkers, not to mention their damage 
to property. 


tractors, scaffolds, and the like— 


Construction equipment—such 
as cranes, 
are costly and dangerous, if not lethal, in 
unsure hands. 


Could agencies fill 


the gap were union hiring halls to disappear? 


private employment 
Even if competent operators were in charge 
of the agency, it would result in a loss of 
pay to the workers or in increased costs to 
the employers, depending on who paid the 
guarantee that 


employment- 


agency fees. There is no 


someone who goes into the 


agency business is capable and _ familiar 
enough with the industry he serves to fill 
its needs. Even if most other objections 
were to be met, the rapid shifting from job 
to job would make the cost of running a 
private employment The 
high costs would almost certainly prevent 


the state employment services from moving 


service prohibitive. 


into the picture, 


No responsible representative of labor, 
would suggest 


The evils 


management or 
the “shape-up” as an alternative. 


government 


of this system are too well known to dis 
cuss at length. In the longshoreman’s trade, 
a successful transition has been made 


hall. In 


event, the diverse locations of the construc- 


trom 


the shape-up to the hiring any 
tion industry make this system impossible 
to apply. 
Although, in some locations, the hiring 
hall system has effectively existed side by 
side with individual hiring, 


tion would often result in jealousies, disputes 


such a combina 


and, possibly, work stoppages if universally 
practiced. 


Can Mountain Pacific 
Hiring Hall Work? 


A comparison of the Mountain Pacifi 
standards with the facts of life in the con 
struction that the 


wonderful in a 


industry reveals Board’s 


standards, however philo 


sophical sense, threaten havoc to a time 


tested, custom-supported system 


there 
halls 
and nonunion 
Is there 
that a union will happily send along a non 


Can be a system of union-operated 


both 


without 


hiring dispatching union men 


men discrimination 


any realistic person who believes 


member to a job while its members are out 
More 


cast upon the possibility 


reasonable doubt is 
that a 
nonunion member without 
every last 
A side 


seem 


of work? than 


union will 


dispatch a hes 


tation even if dues payer is al 


ready emploved from the emotional 


factors, it would to be unfair for the 
a job referral service 
while the 


dues 


union to provide 
of charge to nonmembers, 


are borne by its members’ and 
tion fees. 

Former 
that 
fees by union and nonunion registrants re 
lated to the 


system would be permissible under the act 


General Counsel Fenton has sug 


gested payment of scheduled service 


maintaining a referral 


cost otf 
This permissive-tee charge concept runs inte 
snags, namely, (1) member 


and above 


disapproval of 
such a fee established dues 
which had afforded them the 
in the past and (2) the difficulty of 


breakdown of the 


over 
Same service 
obtain 
accurate union’s 


hall 


sharing of expenses.” 


ing an 
hiring costs as a for pro-rata 
The Board’s new policy is likely to meet 


with employer resistance 


Che employer's 





Arrange- 
Journal 


“Hiring Hall 
Labor Law 


% Harry H. Craig, 
ments and Practices,’’ 9 
939, 942 (December, 1958). 
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interest in hiring is to get qualified men as 
quickly as possible. Even under a completely 
open system of hiring, union members would 
they are the most 


predominate because 


qualified workers for the jobs. 


In any area where construction plays a 
large part in the economy, an overwhelm- 
ing majority of the construction workers 
are union members simply because had 
they not been such they would have found 
less opportunity in the past 
for jobs and experience. The Board no 
doubt is concerned with this fact of union 
control over qualified workmen and is at- 
tempting to open up similar job opportunities 
for nonunion members by inaugurating a 
new policy of outlawing the discriminatory 
exclusive hiring hall. Equal opportunity is 
always a noble aim, but the Board’s con- 
cern is delayed and misdirected. The facts 
of the industry are such that the most 
qualified workers are union members; nothing 
can change that. Operating hiring halls 
under a nonexclusive hiring system will not 
better qualify less qualified men. 


considerably 


Contractors are aware of the fact that 
the majority of competent workers are 
union members. They know where to look 


for the experienced worker—and they get 
him through his craft union. His union 
card in this field is a citation of work 
experience; construction contractors can ill 
afford indulgence in any approach other 
than the practical and timely solution to 
their day-to-day problems. The union mem- 
ber’s traditional reliance on the construction 
craft union hiring hall has been his only 
available substitute traditional “senior- 
enjoyed by union-member 


for 
ity protection” 
factory workers in layoff and recall incidents 

Foremen have fallen into the habit of 
hiring union men and will continue to do 
so, knowing the trade unionist can do the 
job. Foremen on the craft working-foreman 
level and even job superintendents prefer 
union card The fact the he has 
worked with the man in the past will tend 
to make the foreman work with 
him again. Moreover, since the company 
has the right to refuse anyone referred by 
the union, another avenue of circumvention 
can arise. With the collusion of manage- 
ment, motivated by the desire for labor 
peace, only an insignificant percentage of 
workers hired may be nontnionists, the 
company exercising its prerogative to reé- 
ject any job applicant. Of course, the 
NLRB will look with jaundiced eye on 


* Bxplanation of Hiring Practices (Washing- 


carriers. 


want to 





ton, D. C., United Association of Journeymen 
and Apprentices of the Plumbing and Pipe 
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it seems to me possibile that 
labor lawyers sometimes conduct 
with great skill what may in fact 
be sham battles, battles in which the 
event is of no real importance, or 
even battles in which, if they were 
more aware of the real character of 
the outcome, they might be on the 
other side. — Paul R. Hays, Nash 
Professor of Law, Columbia, Colum- 
bia Law Review, January, 1959. 





any suspicious practices, but the incidence 
of such developments may be high betore 


the suspicious practices can be pinpointed 


as violating the LMRA. Suspicion its not 
enough to prove violation, and extensive 
litigation may ensue before the issues of 


imaginative forms of circumvention are 


satisfactorily settled. 

[he Board’s policy is likely to meet a 
stubborn underground from the 
unions and from rank and file union mem 
bers. With the stiff threat of the Brown 
Olds* penalty always now in the background, 
unions are making deliberate attempts to 
comply at least technically and superficially 
with the policy. Contracts 
everywhere are rewritten with an 
eye to literally avoiding the nub of the 
Board’s Mountain Pacific decision—that is, 


resistance 


new Board 


being 


the language is being changed so as to 
include the Mountain Pacific formula. The 
Board’s passion for a literal formula in the 


contract is being met with strict compliance 
to the letter, if not the spirit, of the Board’s 
unions’ inserting in contracts the 
standards of the 
little or no 


edict, by 
relevant 
Mountain Pacific 
change of language 


passages and 


opinion, with 


Even a cursory review of the many cu: 


rent collective bargaining contract armnend- 
ments replete with Mountain Pacific provisions 
“evasion 


variety of ingenious 


tactics—for example, quali 


discloses a 
and avoidance” 
fication lists, work-in-industry rules, work- 
in-area rules, etc-—which are clearly designed 
to protect the union workers’ existing prefer 
ential hiring status. Moreover, who really 
thinks that the unions will docilely conform 
in ‘practice to the the 
Mountain Pacific standards? Despite pro- 
testations to the contrary, the new regula- 


letter or spirit of 





Fitting Industry, October 24, 1958), hereinafter 


referred to as Explanation of Hiring Practices 
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least in the beginning, will be 
more in the than in the 
observation. Old ways linger on and, more 
often than not, union members will be sent 
by so-called nondiscriminatory hiring halls 
to fill jobs while nonunionists wait in the 


tions, at 


honored breach 


union hall for jobs which seem excessively 


long in coming. If circumvention of the 


Board’s policy becomes the aim of the 
union, job dispatchers have lots of tricks 
up their collective further that 
aim. Not every job need go up on the 
board; those that have 
filled by the back door. 
toward 
while nonunionists may be 
scantier pickings of 
is known to be 


“lost” 


sleeves to 


“strayed” can be 
The choicer jobs 
union 
referred to the 
duration 


will be channeled members 


jobs whose 
Records can be 
that 
motivation 


shorter. 
entangle those 
staff has 


devices, 


and “red tape” 


are not. The union’s 


enough for any of these since 


and “scabs” might otherwise 


benefit of 


“free riders” 


be reaping the referrals 
while 


with the 


union 
faced 


lavoft 


some union members were 


prospect of no jobs or 


The Board’s policy is likely to meet with 


the important factor of individual union 


resistance. It is one thing for the 


formulate 


member 
Board to 
which must be 
to be legal on their 
for it to implement 


contractual standards 
met in order for agreements 
and quite another 


theory 


face, 
effec tually a 


whicl requires drastic changes in lifelong 


and which union 


men to 


craft practice may put 
work on the 


clauses in 


and Saline 


job. Completely 


nonunion 
legal union 
drafted 

Labor 


constitutions and 


the National 


known 


adopted prior to 
Relations Act have 


been call for union members 


accept work only on projects which employ 
union workers exclusively No Board ukase 


can outlaw these clauses nor can it be 


argued with telling effect that such a clause 
contractual hiring 

Mountain Pacific and, 
held Men 


genuine aversion to working alongside non 


negates the standards 
set forth in 


should be 


therefore, 
illegal often feel a 


members The construction worker—lik« 
all men—whether 


through the 


by individual choice o1 
labor 
environment in 
that 


free to change it His 


concerted action of 


unio! 


ism, is free to choose the 


which he works. If he does not like 
environment, he is 
choice in the method of change 
walking off the 
work \ 


workers can 


may come 


in the form of job or of 


refusing to concerted 


effort on the 


report to 
part of union 


cause serious economic strife in the indus 


* Bernhard-Altmann Texas Corporation, 5 
CCH Labor Law Reports (4th Ed.), { 56,039 
122 NLRB . No. 142 (1959) 
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try as a whole and in the progress of 


particular individual construction projects 


Suppose that a nondiscriminatory hiring 


hall sends John Doe, a nonmember, to work 


at a road-building project Doe’s fellow 


workers are bound by the union constitu 


tion or perhaps by fixed habit to work with 
only They ask for his card, 


union men 


and he replies that he’ll join in 30 days 


they 


his is not good enough for the boys; 
walk off the job, causir the 


to stop Phe 


the 10b 


onstruction 


( 
| 
a 


employer el ressure 


to finish time, sit vill be 
subject to a penalty if 
avoid this 


le the 


return happily to wi 


financial Os 


nonmember 


Since the uni 


employer comm! 
in discharging 
it is conceivable 
charge would be ag: 
and that the 
ids 


Board 
remedy to tl 
reimburse its empl 
plus” of union dues 
for many construct! 


1 


] 
a shght 


them not 


hold the 


contrary 
responsibility 
employer associat 
could also be 


The questi 


he abse n 


Sunset Line & Twine 


Vatter of ILWU and 
Company, 79 NLRB 1487 


(1948) 





for destructive labor relations policies, where 
the parties will find it necessary to police 
the whole block rather than their own back 
yards. The former general counsel was 
of the opinion that the employer is under 
a positive duty to safeguard its delegated 
authority by keeping a close watch on its 
agent’s actions. Thus, what on the surface 
seems like high-minded protection to a 
worker’s freedom of work opportunity pre- 
sents in fact a serious and major threat to 
the stability of employer-union relationships 
in a key industry. 

Post-Mountain Pacific contracts are me- 
ticulous in surface 
Board’s hiring hall policy. To 
serve semblance of stability in the 
industry, the new agreements carefully out- 
line so-called “objective” standards to deter- 
mine precedence in consideration of job 
referrral at the hiring hall. This is the 
toward hiring stability left 


adherence to the 
pre- 


their 
new 
some 


one avenue 


open by the Board. 


The example, 
Mountain Pacific 
tion industry is 
building trades collective bargaining agree- 
ment: 


cited below, ot a post- 


contract in the construc- 


culled from a laborers’ 


(c) The Union, on ten (10) days’ written 
notice to the shall 
right to institute an exclusive Union Hiring 
Hall addition to, 
any provision or provisions relating 
to hiring, as may be contained in this 
Agreement. Upon the giving of such notice, 
the Association and the Union shall meet 
for the purpose of 
conditions, 

shall govern 
event the agree, the 
matter shall be considered a dispute and 
shall be arbitrated by a Staff Mediator of 
the New York State Board of Mediation. 
The parties agree that such hiring hall 
would be negotiated in accordance with the 
following considerations: Such hiring hall 
arrangements shall be applied in a non- 
discriminatory manner. Factors determining 
the competence and experience of the laborer 
may include but shall not be limited to resi- 
dence, seniority, ability, length of service as 
a laborer in the area, length of service for 
the Employer requesting the referral, 
vided, that such selection for 
referral shall be on a non-discriminatory 
basis and shall not be based on, or in any 
way affected by union membership, by- 
laws, rules, regulations, constitutional pro- 
any other aspect or obligation 


Association, have the 


system in lieu of, or in 
other 


negotiating the terms, 
rules and regulations which 
the hiring hall and in the 
parties cannot so 


pro- 


however, 


visions or 


of Union membership, policies or require- 
ments. The parties further agree that sucl 
hiring hall provision shall reserve to the 
Employer the right to reject any job appli- 
cant referred by the Union but in the event 
of such rejection the Employer shall re 
apply to the Union for further referrals 
until a referral is accepted as an employee. 
Any such hiring hall arrangement shall 
further contain a provision for posting in 
places where notices to employees or appli- 
cants for employment are customarily posted, 
all provisions relating to the functioning 
of the hiring arrangements including the 
safeguards that are essential to the legality 
of such an exclusive hiring arrangement.” 

The 
indicates the 
which may serve as criteria for job re 
ferrals. Will the use of these 
accomplish the Board’s purpose in opening 


italicized portion of the contract 


various “objective standards” 
standards 


construction employment to those men who 
choose to remain outside the unions ? 


Residence.—If a contract limits job re 
ferrals to otherwise-qualified workmen wh 
live within a certain distance from the con 
-defined 


contracting parties 


struction site or in an otherwise 


geographical area, the 
would presumably escape the Board’s wrath 
But it may just so happen that 99.9 pet 
cent of the construction workers 
in that 


who live 


area are union men To avoid a 


large-scale immigration, a clause further 


live d 


limiting referrals to men who had 


in the area for a certain number of years 


might be added \ 
VM ountain 


residence clause is 
encouraged by the Pacific 
and yet it performs the 
uneconomic function of making 
mobile. 
alone in adopting 
of preferential hiring. They are 
the International Brotherhood of 
Workers, the Operating Engineers and the 
Hod Carriers 


deci 
sion, singularly 
labor im 
The construction laborers are not 
criterion 


joined by 


residence as a 


Electrical 


Seniority—A workman could receive re- 
ferral preference on the basis of seniority. 
that almost all 
any 


Besides the obvious fact 
construction workers with 
perience are union members, a 
plan not based on union membership would 


run into many difficulties. Where seniority 


sizable ex 
seniority 


is based on number of years as a qualified 
member, it is easy to prove. The 
union keeps records. Where seniority has 
no correlation with union membership, an 
employee could easily fabricate the history 
Seniority based on the 


union 


of his experience.” 





27 The Operating Engineers require their ap- 
plicants to get printed résumés. 
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word of the employee will inevitably break 
down into a series of tall stories. There 
are too many employers involved for a 
hiring hall to attempt to check references. 
Bickering and jealousy are bound to enter 
the picture and the stability of labor rela- 
tions is threatened. 


Since the Board has held that a worker 
can count seniority accumulated in the in 
dustry during a period when union member- 
ship was a condition of attaining seniority,” 
union members would still dominate all of 
the jobs. It is not likely that very many 
nonunion men will have built up an effec- 
tive seniority record 
current employment referral under the 
present standards. 


in the industry for 
soard’s 


Testing. —What would the most 


objective of the standards suggested so far 
is a test impartialiy administered to deter- 


seem 


mine who is or isn’t a qualified workman. 
The Plumbers such a test to 
its locals as an objective standard for hiring 
hall alternative, 
it recommends 


recommend 


administration 
requirement of 
apprenticeship 
United States 
Apprenticeship Training or a similar 
\ variation of this plan would see 
joint 


or, as an 
successful 
completion of an program 
approved by the Bureau of 
state 
agency 
qualification 


tests administered by 


labor-management committees. No matte 
which of the variations is chosen it is clear 
that nobody will be referred on the basis of 
his test or apprenticeship certificate alone 
Seniority or residence will undoubtedly ac- 
company qualification as a criterion, and it 
will be with that 
union domination of the construction trades 
employment opportunity will continue in- 
definitely. Other unions that have announced 
a qualification test 
Brotherhood of 


Iron Workers.” 


Experience with unien contractors.— 
Another recommended by the 
Plumbers preference to those who 
have worked for at 1,200 hours each 
year for a period of two years with a con- 
tractor within the bargaining unit.” Only 
past meet this 
description workers 
who do get work tend to meet 
this standard at the end of the first 
They would start low on the list 
referred to work only sporadically. In the 


seniority or residence 


their intention to use 
include the International 
Electrical Workers and the 


prov ision 
gives 
least 


union members can _ possibly 

Consequently, nonunion 
would not 
year 
and be 


next year, they would be in no better posi- 
tion because they still could not meet this 
requirement. Predicating seniority on the 


28 National Union of Marine Cooks and Steu- 
ards, 90 NLRB 1099 (1950) 
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basis of past employment in a predomi 
nantly unionized industry or employment by 
members of an employer group with prio 
years of union shop status as an acceptable 
basis for preferential referral through the 
new union hiring hall, on its tace, preserves 
the discriminatory treatment which the new 


board policy presumably intends to eliminate 


It may thus be justly observed that the 


objective standards suggested to replace the 
exclusive union hiring arrangement are not 
only cumbersome and unworkable, but tend 


to be self-defeating as well. The Board has 


reacted to a pragmatic living situation with 
an ivory-tower philosophy 


It may be more equitable and accurate to 


direct criticism at the legislature for its 


failure to make exceptions for the excep 


tional industry which does not fit the pat 


terns of the act’s restrictions. However, the 
Board’s belated strict application of the act, 
after ten years, to the construction industry 


raises the critical seasoned ad 


question I 
ministrative pragmatic ju ivory 


tower adherence to impractical application 


ot the act. 
with -a 


Few Americans would 


statement of the li arian principles and 
objectives which undoi ( is the 
thinking *y 1 to join or not 


] dded in the 


Board’s 
join a union is not on imbe 
Taft-Hartley Act, but in broader principles, 
derived from the Bill of 
But even freedom of 


Rights, as well 


association must be 


viewed in relation to the practical situation, 


especially when a concession to abstract 


yrinciples can crumble the foundation upon 
I 


which an industry vital to nation’s 


based and when 
to the 
act’s major 


tection of the collective bargaining pr: 


economy 1S 
principle conflicts, 
with the 


applied 
point of destruc 
tion objectives 


and maintenance of industrial peace 


Judicial 


It is no wonder that 


Intervention 


struction industry are 

Ninth Circuit, scheduled to review 
Board’s decision in Mountain Pacifi is 
likely that the court will notice the 
sive array of information indicating that the 


impres 


Board’s attitude spells unrest and confusion 
But it is likely to 
when l 


challenge the 
that the 


more 
tact 
Pacifi 
represent significant departures with long 


Board d of the 


Brown-Olds and 


appris¢ 


V ountain decisions 


established previous policy 


* Explanation of Hiring Practices, at p. 32 
” Explanation of Hiring Practices, at p. 38 
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Malignant growth of disgorgement rem- 
edy.—In Brown-Olds™ the Board found that 
the discriminatory operation of a union 
hiring hall amounted to a closed shop and, 
hence it was violative of the act. The closed 
shop in turn was the equivalent of coercing 
of employees by union and employers alike 
dues initiation fees. To 
the Board 


to pay union and 
remedy the alleged 


ordered the reimbursement of all dues and 


coercion, 


initiation fees and assessments collected 
from all employees within the last six months 
Implicit 


the main- 


prior to the filing of the charges. 
was the finding that 


conditions 


in its order 
tenance of closed shop con- 
stituted coercion of all of the employees in 
the bargaining unit—this despite the fact 
that it is well aware of the overwhelming 
acceptance of unions by the 
The 


even a significant number of the 


construction 


workers. Board showed no findings 
that all o1 


employees involved felt coerced. 


Where 


is not provided for in the act 


from? It 


The act does 


does disgorgement come 


provide 

“If... the Board shall be of the opinion 
that any person named in the complaint has 
any such unfair labor prac- 


shall 


an order 


engaged in 
Board issue and cause 
to take such 


reinstatement of 


tice, the 
to be served . 
affirmative action including 
employees with or without back pay as wi// 
effectuate the policies of this Act.” ® 


Such a broad statement seemingly gives 
the NLRB to do what it 
effectuate the policies of the 
its admitted broad powers, 
still limited in its choice of remedies by the 


wants to 
Despite 


power 
act. 
the Board is 


due process clause of the Constitution, and 
the statutory phrase “effectuate the policies 
of the Act.’ 


There is no secret as to what the policies 
of the act 
explicit in 
purpose as 
of labor disputes burdening or obstructing 


Congress itself made them 
States its 


are. 
the preamble, which 
diminish 


being “to the causes 


inter-state and foreign commerce.’ 


The act then goes into greater detail about 
its basic principles in Section 1, “Findings 
Throughout this section, the 
that 


and Policies.” 


one golden thread permeates every 


paragraph and that may be said to be the 


* Cited at footnote 2. 
* Sec. 10(c) 
*% Virginia Electric & Power 
NLRB, 7 LABOR CASES { 51,161, 319 U. S 
63 S. Ct. 1214 

“ Corning Glass Works v 
CASES { 60,396, 118 F. 2d 625 
NLRB v. Gerity Whitaker € 
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Company 1 


533, 


NLRB, 4 LABOR 
(CA-2, 1941) 
Company, 6 


proverbial spirit ot the law 1s the legislative 
strife. Although 
“freedom of asso- 


intent to avoid industrial 
the section does mention 
ciation” as one of its policies, the act sub 
ordinates this policy to its main policy of 
avoiding industrial strife in that it 
nizes a limited union shop and other forms 
of union security. Thus, the courts will 
have to consider whether disgorgement, the 
Board 


recog 


particular remedy the chooses to 
apply in protection of its policy on freedom 
of association, tends to defeat a predominant 


policy, avoidance of industrial strife. 


It cited six cases to support its position 
Virginia Electric; Hibbard Dowel; Baltimore 
Transit; Local 404, International Brotherhood 
of Teamsters; Eclipse Lumber Company; and 
Marlin Rockwell Company. Do 
provide any defensible support for the appli 


these cases 


cation of disgorgement in Brown-Olds? 


Virginia Electric® was a milestone case 
Not only did the Supreme Court vindicate 
disgorgement in particular as a remedy that 
the Board might apply, but it specifically 
recognized the power of the Board to create 
remedies to effectuate the policies of the act 
called for them. In so 


overruled disap 


violations 
doing, the court 
proval of disgorgement by five circuit courts 
What Virginia | 
that called for disgorgement ? 
union and 


as the 
judicial 
was the violation in lectri 
The employer 
encouraged a company signed 

collective bargaining agreement with it that 
a closed shop provision. In so 
doing, the Board and the Supreme Court 
found that the company demanded the pay 
union dues to tts own instrumentality 


included 


ment of 
from each of its employees, as the price of 
Thereby the company 
| moneys that 
To right the 

collection of 
their return 
} |’ 


he Boards 


retaining his job. 


paymetrt of were 


coerced the 
not properly due to it wrong 
occasioned by an improper 


moneys, the Board ordered 
The Supreme Court approved t 


action with this rationale 


“The deduction of dues from wages under 
is not unlike 


discriminatory dis 


the circumstances of this case 
a loss occasioned by a 
charge, and an order for the return of those 
checked-off 
the Act in substantially the same manner as 


; 


dues promotes the policies of 


would a back pay award [in the case of a 
discriminatory discharge].” 

LABOR CASES { 61,104, 137 F. 2d 198 (CA-6 
1942): NLRB wv. J. Greenbaum Tanning Com- 
pany, 110 F. 2d 984 (CA-7, 1940): NLRB 1 
Southwestern Greyhound, 5 LABOR’ CASES 
{ 61,007, 126 F. 2d 883 (CA-8, 1942): NLRB 1 
Continental Oil Company, 121 F. 2d 120 (CA-10 
1941) 
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Thus, the element that prompted judicial 


approval of disgorgement was a company 


union, with the employer coercing the pay- 


ment of dues to it by virtue of the checkoff 


and the closed shop. This is a far cry 
from Brown-Olds, where the employer was 
taxed with liability for reimbursing dues it 
merely passed on to a union with which it 
frequently fights tooth and nail. Although 
in Brown-Olds, the Board did find a closed 
shop and employer/union discrimination 
against some men, the union was completely 
independent of the employer and approved 
of by most of the employees. It is reason 
against all em- 
ployees where the employer of itself requires 


able to find discrimination 


membership in an organization it dominates 
But is it require 
ment of dues to all employees where, as a 
matter of fact, almost all of them paid their 


reasonable to reimburse- 


dues voluntarily: 


In NLRB v. Baltimore Transit Company, 
the NLRB’s application of disgorgement was 
Fourth Circuit. The Balti- 
Company had sponsored a 

When it 


company 


approved by the 
more Transit 


company union was no longer 


fashionable to have unions, it was 
conveniently dissolved. However, its leaders 
became the nucleus of an independent union 
that later 
At the 

to the 
was the 


became exclusive bargaining agent 


Board-sponsored election it made 


workers that the independent 
spiritual 
Board found th 


indeed a 


clear 
union successor to the 


company union. The at the 


independent successo! 
to the 


fact, company-dominated itself. The 


union Was 


rormer company union and was, 1n 


Board 


ordered disestablishment and disgorgement 


The Board’s rationale for disgorgement was 
to the effect that the sums did go into the 
treasury of the company’s creature to a 


complish company purposes. The reim 


bursement order was designed to put the 
employees into the same position they would 
had the 

t 


labor practice. The em 


have been in 


mitted its 


company not com 
unfair 
ployees derived no benefit from the company 
union. 

Here, too, the 
employer coercion, employer 


significant element 


receipt o 


sums involved through the medium 


“creature,” and no employee benefit 


long step from such a principle 


and an even 


Vountain Paci 


ific doctrine, 


enunciated in Brown-Olds 


longer step to the 


where the Board ordered disgorgement by 


union and employer alike without com 


LABOR CASES { 61,954, 140 F. 2d 51 (CA-4 
1944) 
113 NLRB 28 (1955) 


Hiring Halls 


evidence of dis- 
against at all. 
In Hibbard Dowel Company, the Board 


again ordered both union and employer to 


forth with an affirmative 


crimination anyone 


reimburse all employees for six months 
that 
the employer—who feared the entry of the 
CIO into his 
with an AFL 
Employees Altl 


involved, the 


of dues and initiation fees.” In case, 


domain—made a quick 


rival, the Building Service 
iough no company 
Board found 


union mn its maintaining 


union 
Was company 
collusion with the 
an illegal checkoff system 

similar case, Local 404, IBT, 


Board limited its disgorgement order t 


In a 
union. The Teamsters and Machinists were 


competing to organize a plant. Despite the 
Machinists’ 


determine the 


application for an election to 


exclusive bargaining agent 
the company and the Teamsters came to 
With the 
the Teamsters 

Machinists sympathizers into 
sters cards Uhe Board 


in the payment ol dues and 


agreement company’s cooperati 


were able 

saw this as 

ordere¢ 

gorgment As tate would have 

Machinists later 

election 
The 


support 


other 


Lum 


discharge 


manded the 
vere six months behind 
the fact that there was 
rity provision in tl 
he empl yees Ivo 
didn’t Vas 

und that the union alon 
ues reimbursement, but o1 

olved 

le union 
number ol employees 


; 


ons betore the maintenat 


mcist tl 


at 


the employees 


Burden of proof. 


may impress t 


100 NLRB 801 (1952) 
* 95 NLRB 464 (1951) 
114 NLRB 553 (1955 








statute gives the NLRB the right to remedy 
unfair labor practices. It can act if there is 
an unfair labor practice. Discrimination in 
union membership in 


Who is 


favor of, or against, 
hiring is an unfair labor practice. 
going to prove it? 


The act prescribes the Board’s procedure 
in this way: 


“The Board shall have authority from 
time to time to make, amend, and rescind, 
in the manner prescribed by the Adminis- 
trative Procedure Act, such rules and regu- 
may be carry out 


lations as necessary to 


» 40 


the provisions of this act.’ 
Act“ pro- 
otherwise 


The Administrative Procedure 
vides that “except as statutes 
provide, the proponant of a rule or order 
shall have the burden of proof.” 


The own rules that the 
3oard’s attorney has the burden of proof as to 
violation of Section 8 of the National Labor 
Relations Act.” But the Mountain Pacific de- 
cision places the burden upon the respondents 


Soard’s provide 


to bring forth evidence in the form of specific 
that they did 
not commit the unfair labor practice of dis- 


contract provisions to show 


crimination in hiring. 
The Board’s rules of procedure, however, 
stand unchanged, 


Remedial Legislation 


Along with the annual host of Taft- 
Hartley amendments, this year a bill” aimed 
squarely at the hiring hall was introduced 
by Representative Thomas M. Pelly (Re- 
publican, Washington). It provides: 


“Nothing in this Act shall be deemed to 
make an unfair labor practice the demand 
for or performance of an obligation in a 
collective bargaining agreement between an 
employer and a labor organization or or- 
ganizations in the maritime and construction 
industries establishing a hiring or em- 
ployment practice under which the employer 
undertakes to refer job opportunities to and 
seek employees from a hiring hall operated 
by the labor organization or a hiring hall 
operated jointly by {union] and em- 
ployer and giving preference to members 
of the labor organization or those holding 
evidence of temporary status equivalent to 
membership for the purpose of employment.” 


While the bill would deal a death blow 
to the Mountain Pacific crusade, it does not 


do away completely with disgorgement. It 
would seem to permit disgorgement in the 
Browns-Olds situation where the hiring hall 
was so stringent that the Board was able 
to find a closed shop. Of course, the Vi 
Electric doctrine of 
remedy for a company 


disgorgement as 
would 


ginia 
union also 


stand. 


The construction industry’s current adop- 
tion of collective bargaining agreement amend 
ments incorporating the Mountain 
Pacific standards will prove no less regret- 
table with the 
wholesale 


Board’s 


than was our 


contempt 


experience 
and violation of law 
engendered by the unworkable Volstead 
“Prohibition” Act in the 1920’s. The in 
dustry’s marriage to the Mountain Pacific 
formula under the shotgun threat of Brown- 
Olds more 
conducive to law and order than was the pro- 
hibition experiment. The Mountain Pacific 
model union hiring halls in the construction 
industry 
are superficial and will simply prove to be 


disgorgement remedy is no 


collective bargaining agreements 
avoidance and evasion tactics doomed to be 
legislative ukase 
against intoxicating under the 
Volstead Act. Similarly, the Board’s en- 
forcement policy will drive labor and man 


as unworkable as_ the 
beverages 


agement to the dangerous hypocrisy of surface 
compliance with the Board’s published re- 
strictive and prohibitive policies on hiring 
practices 

The Board’s against 
long-entrenched 


present policy 1S 


practices in construction 
operating habits and the mores of its or 
ganized work Continuance of the 
Mountain Pacific policy and its implementa- 
tion through loose and easy application of 
the disgorgement-of-dues penalty can result 


force. 


only in the administrative futility of a 
quixotic joust. The magic endowment of 
high-sounding self-serving declared adop- 


tions of the Mountain Pacific formula will 
appear in virtually all of the construction 
craft unions’ collective bargaining agree- 
ments but, in actual practice, nondiscrimi- 
job referral will be the 


nating exception 


rather than the rule. 

It may well be that the spectacle of ad- 
herence to form on a grand scale, in lieu of 
substance on this point, may be a public 
service, in pinpointing the sharp need for 
legislative cure of the Board’s dilemma in 
its application of inapplicable law to the 


[The End] 


construction industry. 





# Sec. 6. 
#15 USC Sec. 1006(c). 
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“ National Labor Relations Board Rules and 
Regulations, Sec. 101.10 (effective May 14, 1958) 
*% H. R. 889 (1959). 
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Labor-Management 


1958-1959 


By ARTHUR J. GOLDBERG 





Relations: 





Finding a retreat from mature labor-management relations, the author 
calls for an increased exchange of views through the medium of a labor- 
management assembly, modeled after the UN Assembly, under the auspices 
but not the domination of the federal government. Mr. Goldberg, who is 
Special Counsel for the AFL-CIO, presented this paper as a Sidney Hill- 
man Foundation lecture at the University of Wisconsin, November 5, 1958. 





IDNEY HILLMAN made a profound 

contribution to the philosophy of labor- 
management relations by recognizing the 
interrelationship of the workers’ welfare 
and the union’s welfare to the well-being of 
the entire industry. The record of his 
collective bargaining successes demonstrates 
that this was not a question of surrender 
by the union to management; rather, it was 
a recognition of mutuality of interest. This 
concept in itself was certainly not foreign 
to the philosophy of the American labor 
movement, which has been fortunately free 


of theoretical class-warfare ideology. Hill- 
man’s contribution was to pay more than 
lip service to the idea—to set up institu- 


tional forms and to mold the thinking of 
his associates and others in the labor move 


ment and of his and other managements to 


this concept of interdependence 
It has been more than 30 years since 
the Hillman approach to mature labor- 


relations became established 
and accepted in the clothing industry. Let 
us look about the today and ap- 
praise briefly how widespread its acceptance 
has been in the entire 


management 
country 


labor-management 
scene. 

this field 
Labor unions are strong in mem- 


Superficially, the portents in 
are good. 
They have weathered 
the recession fundamental organi- 
zational Despite widespread 
unemployment and under employment, they 
are negotiating new contracts which pro- 
vide higher wages and improved benefits 
They have taken effective steps to keep the 


bership and resources 
without 
weaknesses. 


Labor-Management Relations 


house of labor clean and tree of corruption 


Big strikes are few; major setbacks even 
fewer. Spokesmen for both major political 
parties, when they are overseas and there 
fore not campaigning, boast of our free 
democratic trade unions. Even at home 
and even when campaigning—both parties 
extol free collective bargaining, and only 
the most Neanderthal among them at 
tack the concept of trade unionism. Each year 
the United States Department of Labor's 
Bureau of Labor Statistics adds more col 
lective bargaining agreements to its already 
bulging files 

All is wonderful—or is it? I suggest 


that if we beneath the rGcinlity 


ot Statistics we 


probe supe 
will find that we are a long 
way from universal achievement of the type 


of labor-management relations symbolized 


Hillman 
geographical 
eluded 


by the Sidney tradition 


t} 


One large area—the deep 


South—has successtul organization 


by unions in many industries. At a _ time 
when we like to consider that “all of 
industry is organized,” the southern textile 


industry functions by and large on a nor 


unton basis, as it has for many deca 


Great sectors of the clothing and garment 


industries in the South are alse 
So, too, are 


nonunion 
construction in 


ade S 


much of the 
ot the 


unions have 


dustry and broad areas « service t 


in which various 


jurisdiction 
Even in organized industries the South has 


become increasingly a haven for runaway 


shops and factories. Union growth in the 
South is unmistakably, 


It is an 


undeniably slow 


understatement to say that the 
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state of labor-management relations in the 
South is by and large unsatisfactory and 
far from the Sidney Hillman ideal. 

the problem of white-collar 
assurances by 


Concerning 
workers, despite 
various groups of union leadership that the 
white-collar workers “must be organized,” 
little progress has been made. Meanwhile, 
revolution in America is 


repeated 


the technological 
producing a constantly 
blue-collar production 
to an increasing proportion of 
and subtechnicians, 
engineers, and management and administra 


number of 
workers in relation 
technicians 


smaller 


engineers and sub 


tive people of various kinds, In the steel 


industry, for instance, the proportion of 


production workers goes steadily down, 
while the number of men who watch 
dials, or keep a constant eye on closed 


circuit television pictures of the industrial 


process, mounts steadily, The same is 


rubber- 


true of electrical manufacturing, 
making and automobile production. With 
few exceptions, however, the unions have 


not found the key, the technique, the 
message with which to bring the increasingly 
number of this type of industrial 
personnel into the labor movement—and, 


with few exceptions, managements have re 


large 


sisted the organization of these workers 
into unions. 
Most Serious Problem 

Even more serious than this resistance 
to new organization with respect to whit 
collar workers is a hardening of attitudes 


intangible 
first-hand 


This 


opinion as a 


in the organized areas 
factor is, in my 
labor-management scene, 


After 


some 20 years of responsible collective bar 


observer of the 


the most serious problem of all 


gaining in the major industries, we reason 
ably might have expected a measure of the 
same understanding and good will, of ability 
problems of the other 
of mutuality of efforts to 
satisfactory to both, 
management 
industry, yet 


to see the side, 
solutions 
Hillman 
colleagues in the 
that result 


reach 
achieved by 
and his 
clothing has not 
come about. 

I say this most regretfully, but I must 
them. I thought 
when 


facts as I see 
about ten 


record the 


it was coming years 


ago 
we seemed to be on the road toward 
mutual under 
standing in our major The 
Wilson-Reuther agreements at General Motors, 
the Murray-Fairless 
and that could be 
pointed to an era of 


and 
industries 


achievement of respect 


agreements in_ steel, 


others mentioned all 


maturity in labor- 
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Nothing so impedes labor-manage- 


ment peace as principles. 
—Cyrus Ching 





management relations. But in the recent 


past I see a hardening of attitudes and 
a retrogression rather than progress in 
understanding, Management is tougher, 
unions are tougher, and the end product 


good for either side. 
take a firm 


That distinguished 


necessarily 
Each feels it must 
behalf of its principles 


is not 
stand in 


public servant, a former director of the 
Federal Mediation Service, Cyrus Ching, 
has remarked that “nothing so impedes 


labor-management peace as principles.’ 


Throughout American industry there is 
a widespread movement to replace genuine 
acceptance of, and cooperation with, unions 
by a philosophy of 
keyed to keeping the 
arm’s length, of 
as little as possible, and of 
go around the union to its 


labor-management re 
lations unions at 


working with the union 
seeking, where 
ever possible, te 
members rather than to deal with the union 
institution. This philosophy 
evils rather than 


har- 


as a living 
treats unions as necessary 
as constructive partners in achieving 
monious and productive labor-management 
relations 


I have pondered about the reasons for 
viewpoint. I don’t be- 
attributed to an 


American 


this polarization of 
that fairly 
overreaching on the part of the 
In measuring the relative 
American employers 


lieve it can be 
labor movement 


bargaining power of 


and American labor unions, I don’t think 
that it can be said that the bargaining 
power of the unions is superior to that of 


the employers. The results of the economic 


which been made between 


American employers 


bargains have 


American unions and 


in the past two decades do not support 
the charge of overweening labor power 
Surely it cannot be established by responsible 


economists that there has been an unjustly 
high distribution of 


against the distribution of profits to share 


wages to workers as 


holders. Of course, I recognize that situations 


can exist where the comparative bargain 


and employers 
weak 


ing strengths of unions 


are not in balance. There are unions 
and there are 
instances in which a labor surplus exists, 


market is 


strong unions, There are 


union loyalty is small, and the 
such that the employer can afford to 
production for a period of time. There are 


also situations where the opposite is true. 


fe rego 


Economic injury can occur when too-great 
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bargaining power exists on either side. But 
I think it is one of the essentials of our 
free economic system that we do not in- 


terfere to redress every individual instance 
of economic disequilibrium so long as there 
is no general pattern of imbalance. 


The real question is whether it can be 
that, on the whole, 
too-great economic power vis-a-vis the em- 
ployers. If | 
general assessment of the relative bargain- 
ing strength of American unions and Ameri- 
can employers, I would unhesitatingly say 


said labor exercises 


were compelled to make a 


that in looking at the total picture the 
greater strength is still on the side of the 
employers. But whether I am right as to 


that the 


one in 


this or not, it is certainly true 
American industrial not 


which poor, downtrodden, profitless busi- 


scene 1S 


ness enterprises have every last penny ex 
tracted from them by powerful labor unions 
Wage and profit statistics certainly do not 
point 
as a whole, nor do they show such a con- 
dition in the particular industries in which 


to such a picture for the economy 


the large unions, which are usally denounced 
as monopolies by labor critics, exist 


Cause of Hardening of Attitudes 


If this hardening of attitudes which | 
see is not due to economics, then what 
is its cause? Frankly, I am not sure that 


I know, but I know that it exists. Perhaps 


our political 
| 


it is a by-product of scene, 





for however successful collective ‘gain 


ing may appear on the surface in organized 
apparent, I am 


industries—and, as is ques 


tioning even this—politically, legislatively, 
philosophically, labor and management to 


day stand apart, and the degree of polariza- 


tion of viewpoints in these areas is fat 
ereater than in collective bargaining. If we 
were to believe the political and business 
spokesmen of industry, then labor and its 


are determined to socialize America, 


knows is plainly non 


allies 
which idea everyone 


sense, To be entirely fair, it must be 
mentioned that I have just read a speecl 
from an outstanding and respected labor 
leader, charging a great American corpo 


with seeking a fascist America—a 


which, in my 


ration 


charge opinion, is equally 


nonsensical. 

Perhaps this hardening of attitudes stems 
from the bifurcated philosophy behind the 
Taft-Hartley Act which speaks of encourag 
ing both collective bargaining and individual 
a complete contradiction of terms 
the 


bargaining 


Perhaps it arises from fact that we 


Labor-Manage:nent Relations 


business and, t 


have a new generation of 


extent, of labor leadership Phe 
generation passing from the scene developed 
mutual understanding 
friendship from 


in important 


a lesser 


and sometimes even 


their common 


governmental 


experiences 


posts sucl as the 


War Production Board and the War Labor 
Board during the last war The present 
generation on both sides is more inclined 


with all of the 


parochial characteristics of that breed 


Whatever the cause, I think 
with me that opportunities for 
a sensible, realistic exchange 


to being organization 


men, 


you must 


agree con 


versation—for 


of views between the leaders of labor and 
the business community—are becoming fewer 
and fewer. The stereotype images—indeed, 


taking the place ot 
When the two sides meet, as 
more 


the caricatures—are 


reality, they 
infrequently, they 
table 


plays an 


and 
meet almost solely at the 
table, of 
indispensable and essential role in our labor 


do now more 
bargaining 
The bargaining 


course, 


management scene But it has never been 
known as a place where one could think 
out loud about basic problems Every 
word counts too much! Thus. while I d 


not know the cause of the growing estrange 


ment taking place between labor and mat 
agement and, therefore, cannot suggest a 
cure, ne verthele SS, as ] look at the Americar 


today, I know that 


conspicuous 


labor-management scen¢ 


one of our most lacks is al 


area where men of divergent viewpoint cat 





meet and exchange ideas, rather than make 
debating points, and think realistical ibout 
our common future 

fake the question of old age as at 
example. We can “point with pride” to the 
success both of social security and of colle 
tive bargaining in providing pensions 
retired workers, But the collective ba 


gaining table has obvious limitations as a 


torum tor providing an adequate contributi 
both by management and labor, to the compl 
problem of geriatrics. If a uni ! ( 
course of collective bargair ne raises the 
question ot deve loping a progeran lor re 
tired employees, the discussion is ke 
to revolve around the narrow point 
whether, in law, the union has a right. a1 
the company the obligation, t bargain f 
workers already retired. Putting the I 
question aside, however, can there be ar 
doubt that both industry and unions hav: 
an obligation toward employees and m« 
| 


} 7 
] \ 


bers who have devote: tong years of thet 


lives to their respective interests? I have 


the deep feeling, unsupported by evidences 


that if we could discuss this problem 
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frankly and mutually outside the collective 
bargaining table, joint programs could be 
evolved which would have a_ beneficial 
impact both within and without the frame- 
work of collective bargaining. 

Since, save for the collective bargaining 
conferences, there is little joint exchange 
of opinion, where do management and 
labor express their views? The answer is 
clear: almost everywhere except together! 

The Business Advisory Council of the 
Department of Commerce, composed of our 
leading businessmen, migrates to Hot Springs, 
locks itself behind closed doors and unan- 
imously assures itself that labor is ruining 
the country. The National Association of 
Manufacturers and the United States Chamber 
of Commerce go respectively to New York 
and Washington for annual conventions, 
at which a host of participants are already 
convinced that the labor movement and 
liberal politicians are the root of all evil. 
If you have a doubt that we have gone 
backward and not forward in understand- 
ing, contrast the chamber of commerce 
under Eric Johnston’s leadership with the 
heads. 


chamber under its present 


The labor movement itself does essentially 
the same thing. We talk to ourselves in our 
conventions and in our executive council 
meetings, we adopt our maximum positions 
and we hurl these neatly mimeographed 
resolutions over the fence to the opposition, 
which picks apart the commas and semi- 
“answers” them. 


colons and 


There have been occasional efforts, of 
course, to bridge this gap. Back during 
the war some leaders in the CIO proposed 
an industrial-council plan. Many people 
in management jumped on it as a blueprint 
rather than an idea, and tore it to bits. 
Perhaps to industry it connoted a sort of 
codetermination. If so, I would say: Let 
us forget about the name. American labor 
has not the slightest interest in 
mination. In fact, while it recognizes the 
right of our European colleagues to proceed 
by their own lights, American labor, judg- 
European experience, has 


codeter- 


ing from the 
by and large come to the conclusion that 
it infinitely prefers to make its gains through 
than through 


collective bargaining rather 


any joint control of industry. 
While I am on this subject, may I also 
that from the name 


councils 


notion 

that any responsible 
believes in taking 
is equally 


observe 

“industry 
American labor 
over “management prerogatives” 
unfounded, even though in recent months 


any 


leader 
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I have detected increasing evidence of this 
false supposition. American labor com- 
pletely respects management’s rights and 
regards it to be not only the right, but 
the responsibility, of industry to manage its 
plants. Only out of well-managed, profit- 
able enterprise can American labor expect 
to make the gains in hours and 
working conditions which it desires. But 
even where the name “industry council” 
Was not used, recent attempts to 
rapproachment beween labor and 
ment have failed. 

The NAM in 1955 invited George Meany 
to address its convention. When he ac- 
cepted in all good faith, he was subjected, 
as he sat on the platform, to a barrage of 


wages, 


reach a 
manage- 


critical oratory that certainly did not con- 
tribute to mutual understanding. Is it sur- 
prising that he replied in kind? 


Perhaps a Sidney Hillman, existing in 
today’s environment, would have long since 
found methods of erecting a bridge 
the philosophic chasm which during recent 
years has tended to split labor and man- 
agement in America. Speaking in the Hillman 
tradition, I think it is that we 
search for honorable methods of bridging 


across 


necessary 


this gap. 


Labor-Management Assembly 
Proposed 


My own thinking leads to a proposal for 
a labor-management modeled 
after the United Nations Assembly, as an 
instrument for bringing together the leading 
figures in American industry and the lead- 
ing figures in the American trade union 
movement for a periodic examination and 


assembly, 


discussion of the issues which affect us all 
and in which we find so little 
ground. 


common 


I propose that this assembly be convened 
under the auspicies of the Government of 
the United States and that the Secretaries 
of Commerce and Labor act as cochairmen 
But I immediately add that this should 
not be a government-dominated organiza- 
tion any more than the International Labor 
Organization, on the international level. is 
a government-dominated institution, although 
government participates along with labor and 


management representatives in its functioning 

I view the role of government as pro- 
viding prestige, of supplying facts and of 
bringing together a secretariat for the 
conduct of the meeting. It is not even im- 


portant, it seems to me, whether the Secre- 


June, 1959 @ Labor Law Journal 








tary of Labor and the Secretary of Commerce 


see eye to eye—normally they don’t—on 


these problems. 


and to 
labor- 


To serve its proper purposes 
achieve any beneficial results, the 
management assembly must meet at regular 
periodic intervals and must receive top- 
level attendance and top-level thinking from 
both sides. It must be attended by the 
chairmen of the board and the presidents 
of representative big and small corporations. 
It must be attended by the presidents of 
trade unions, All should be accompanied 
by adequate staffs. I would that 
the present membership of the business ad- 


propose 


council, enlarged by representative 
small businessmen, constitute the industry 


visory 


representation. The General Board of the 
AFL-CIO, on which sits at least one 
representative from each affiliated union, 
large and small, would constitute labor 


the proviso that re- 
unions should, of 


representation—with 
spectable unaffiliated 


course, also be invited. 


I would hope that the labor-management 
assembly would not issue statements unless 
they were unanimously 
unless the 


upon and 
were higher 


agreed 
common denominator 
than agreement that sin is bad and morality 
is good. Primarily, if the labor-management 
assembly 
place to discuss and think about important 
the labor-management 
broader basis than is possible in collective 


not a place to fight and bicker 


is to be successful, it must be a 


issues in area on a 
bargaining, 
over the words of a contract or a resolution 
If the discussions are to be profitable, they 


should be “off the record” except tor 
agreed-upon statements, so that no one 
need be concerned that his remarks will 


Indeed, | 
benefits from 
the auspices of the 
labor-management assembly than from gen 


be cited against him visualize 


more and greater small dis 


cussion groups under 


eral plenary sessions. 

Finally, I would hope that at the periodic 
meetings ample opportunities would be pro- 
international assemblies, for 


individuals in 


vided, as at 


social intercourse between 


the 
has 


something which 


lacking 


functioned 


respective groups— 
since the 


and the im 


been increasingly 


wartime agencies 


portance of which cannot be overestimated 


I believe that our top-level labor and man- 
agement representatives must be drawn to 


gether for a period of as long as two or 


three weeks once or twice a year, under 


circumstances in which they have no alter- 
native but to talk. When they are through 
talking, should talk more 


they some 


Labor-Management Relations 





The peaceful settlement of negotia- 
tions is one measure of labor-man- 
agement progress, but is meaningful 
only if achieved with full recognition 
of the public interest in the growth 
of our economy and in stable prices. 

—dJames P. Mitchell 





There is plenty to talk about! I have 
already mentioned the problem of retired 
workers, Another 
we are all 
Inflation, if 


press, is 


problem 
inflation 
industrial 


example of a 
concerned about is 
the 
caused solely by rising 
Inflation, if one is to read the labor 
is the end result of 
ministered price 


one is to read 
wages 
press, 
and ad 
either 


superpronts 
policies Is side 
right, or are they both wrong? If each is 
right, why is inflation a world-wide problem 
—in underdeveloped countries, in countries 
that are primarily agricultural, in countries 
that that 


than they export, in countries with effectiv 


export, in countries import more 


| 
labor movements and in countries with 
quite passive, or nonexistent, labor move 
ments? Is a little, controlled inflation better, 


as Sumner Slichter—a conservative econo 


mist—has suggested, than deflation? What 


ever the answer, if there is an answer, the 
problem is rarely discussed by responsible 
leaders of labor and management sitting 
together. 

What about automation How often d 


the top leaders of labor and management 


get together to discuss all of the implica 


tions of automation, except for the very 
limited treatment that can be given to 
this all-important subject by their repré 


sentatives trying to hammer out a collective 


bargaining agreement before a strike deadline 





Even the issue underlying the 
“right to s has never been ace 
quately discussed except in a political set 
ting It is ironical that in the campaigtr 
recently concluded, ‘right t \ k” i 
vere supported by many companies hose 
industrial relations directors would be fear 
ful ot the stability ol their personne 
relations if they did not have a unio p 

What about the problem of corruption in 
the labor-management field? We have re iched 
a new low in labor-management unde; 
standing in the varying viewpoints on the 


t 
legislation called for in this area lr} 


business community’s literature calls for 
sided les 
problem of corru 


people , but 


and one 
aimed directly at the 


sweeping 


islation 


among labor 


] 
Only among 





people and not also businessmen 


or middlemen. 


among 


that 
Dave 


It is no secret many businessmen 
have gloated 3eck and 


sciously or unconsciously cast him in their 


over con- 
public speeches as a symbol of all labor 
leaders. Many labor leaders, I know, are 
happy about revelations concerning Nathan 
Shefferman and the businesses represented 
by him, and label him as characteristic of 
all businessmen, Yet businessmen and labor 
men both know better honest 
businessmen and honest labor leaders, they 
deal with each other, and they learn earl: 
that the vast majority of both groups are 


because, as 


honest, Should not this be talked about 
frankly and candidly so that good sense, 
rather than delusion, may prevail in the 


legislative area? 

Is it being too much of an egghead to 
hope that a labor-management 
with the help of academicians and public 
figures, could discuss the implications of 
John Galbraith’s thesis that we have reached 
the stage of “an affluent society” and must 
steadily 
production of consumer goods? 
gone too far in seeking 
output of our industrial products 


assembly, 


increasing 
Have we 
ever-increasing 


seek goals other than 


Are labor and management satisfied with 


our national defense program?’ Both are 
committed to maximum 
potential 


meeting 


security against 
Communist 


this 


present and ageres 


sion \re we challenge 


What about our educational system? Sup 
foundation 
which from the 
to be indis- 


education is a stone 


movement, 


port tor 
of the 
outset regarded 
pensable to human dignity 
Is it not equally indispensable to the 
American 


labor 
free education 
and progress 
con 
tinued growth and development of 
industry? Are not both labor 
also jointly 
physical, 


and manage 
mental, 
industry 


concerned . with 
health in 


ment 
as well as 
a subject which neither seems to have ex 


plored and which might have remained 


unexplored were it not for the pioneering 
work in this, as well as other psychological 
areas, of the outstanding Menninger Founda 
The list of 


and are not 


tion ? subjects which could 


be discussed now being 


discussed is endless. 


| believe | am a realist. Creating a 
forum such as I propose will not solve, 
and may even aggravate, the problem of 
reaching mutual understanding. I am aware 
that at such a meeting, men will read 


prepared speeches, setting forth their maxi- 


mum positions. The pressure of their own 
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sides may dim the 


discussion. gut I am 


against concessions 
chance of fruitful 
similarly aware of what the General As- 
sembly of the United Nations, with even 
greater problems, has accomplished, as well 
as what it has not accomplished, in relaxing 
international tensions, Without expecting 
too much, and without even hoping for 
too much, I| believe that a labor-manage 
ment assembly will be good for labor and 
management and the American public. If 
we take no step, if we make no effort, the 
alternative is discouraging: the widening 
of the chasm and a hardening of attitudes, 
leading to an militant 
sciousness—the absence of which 
one of the strengths of democratic America 


eventual class con- 


has been 


Whether or not this proposal of mine has 
any merit, it is highly important that ob 
jective observers of the labor-management 
faculty of the Uni- 
versity of Wisconsin, as well as our business 


scene—such as _ the 


leaders and labor leaders, and their staffs— 
reflect upon the present lack of 
fully mature labor-management relations in 
America, Out of their reflection may 


soberly 


come 
other proposals and ones more constructive 
dealing with this problem. 


than mine for 


W hat 
development of the 
labor-management relations 


is called for is a reaffirmation and 
Hillman tradition of 
What is called 
for is a greater recognition of mutuality of 
interest. It must be 
Hillman well knew, mutual respect does not 
Within 


and 


remembered that, as 


mean artificial unanimity of thought 


the framework of mutual acceptance 


mutual there is wide room for 


diversity of opinion 


respect, 
But can we not work, 
labor and management alike, to solve com 
mon problems through the development of 
a program which will promote the nation’s 
economic health and which will advance the 


growth of both business enterprise and labor : 


he creation of such a program would be 
a definite sign of developing responsibilits 
Such a program, it seems to me, would 
harmonize the public interest with the inte 


both business 


would tend to 


and labor, for it 


produce constructive s« 


ests of 
lutions 


from which every American will benefit 


I believe that the heritage of Sidney 
Hillman is still 


belief is correct, 


very 


there 


much alive If my 


is certainly in 


ence in both management and labor the 
vision and imagination capable of develo 
ing a program built upon the solid premise 


good for America is good for 


that what is 





those who own and manage and for tho 


who belong to our free trade unions 


[The End] 
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Wages, Prices and Politics 


By B. C. ROBERTS 





Examining the interrelationship of unemployment, inflation and politics 
in Britain and in the United States, Mr. Roberts states: ‘The problem as 
| see it is to equate the critical level of unemployment which is neces- 
sary to maintain stable prices with the level of unemployment which is 
critical from the point of view of political stability."' He is associated 
with the London School of Economics and is a visiting professor at Massa- 
chusetts Institute of Technology at present. This was a Sidney Hillman 
Foundation lecture delivered at the University of Wisconsin in February. 





N THE 1930'S every industrial country 
suffered severely from the scourge of 
mass unemployment. We learned in the 


1940’s, during World War II, when we were 
needed the output of 
easy it was to rid our- 
burden Full t 
a goal that almost everybody agreed 
and could be attained when the world 


convinced we every 


pair of hands, how 


selves of this employmen 
became 
ought 


Was again at peace. 


1945, in a 
half at peace and half at war—we have man 


Since schizophrenic world- 
aged to achieve if not full employment, at 
least a much better record than in the pre 
Unemployment is still with us, 
don’t know how 


war period 
but this is not because we 
to cure it. We have unemployment becauss 
we dislike the 
to get rid of it. 
the only goal that we 
our task would be 
John Maynard Keynes ironically suggested 
holes l 


and 
a depres 


price that we have to pay 
If full employment were 
wanted to achieve, 
simple—as simple as 


when he recommended digging 
filling them up again as a cure for 
We want, however, to 


equally important 


s10n achieve a 


number of other ends 


We want to have stable prices, and we 
have now become impressed by the need t 
maximize our rate of economic growth, | 


should add that there is at least one econo 
mist believes that America 1s 
affluent that less attention should be paid to 
raising output and maintaining full employ 
opinion these 


who now sO 


ment.* In his goals are 
achieved only at the expense of stable prices 

* J. Kenneth Galbraith, The Affluent Society 
(1958) 
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and a lowering of cultural standards But 
the Galbraith thesis, if it applies at all—and 
! am doubtful of that—applies only t 
America Great Britain, as well as many 
other countries, is also concerned about the 
achievement of a fourtl goal, whic s mucl 
less important to the United States—the 
maintenance of ai tat ible balance 
payments 
Our problem is to reconcile these objec 
tives in a democratic society in whi the 
ght of people seel r < Nal g i 
by private enterprise b e¢ r va 
zation and through political parties is funda 
mental. In a totalitarian state, it might be 
added, the politics f r problem 
be resolved differently but there is plent 
evidence to show that the combining 
economic stability with maximum g | 
is little, if any, easier to achieve i " 
democracy 
At present, a great controversy ray ve 
the character of the inflation of price 
all countries have experienced to a eate 
wr lesser degree in the postwar period, and 
ve the pti eT emedi i « 
applied Chis controversy vhicl 11 cle 
economists has now become ar ssue 
major political importance in bot -ritall 
and America t has many of the 
of the great contr ersy ver the 
employment in the 1930's, a e center ¢ 
vhich were the doctrines f John Maynard 
Keynes Indeed. the present dispute Mma 
be looked upon as a continuation of the 
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previous struggle, with today’s protagon- 
ists taking up the same kind of intolerant 
extremes and, in my opinion, making the 
same kind of mistakes as their predecessors. 


One school of thought—of which in this 
country, it would appear, Professor Cham- 
berlain of Harvard, the National Associa- 
tion of Manufacturers, the chambers of 
commerce, and most members of the Re- 
publican Party are the outstanding sup- 
porters—would point to wage increases as 
the main cause of the postwar price rises. 
From this analysis it is a simple step to the 
naming of the unions as the culprits re- 
sponsible for pushing up wages faster than 
production. 


In Britain, there can be no argument that 
average money wages have risen much 
faster than output in most years since the 
end of the war. In America, the difference 
between the rise in wages and the rise in 
output has been far less, and there is little 
doubt that this is one of the principal rea- 
sons why prices have risen by about only 
2.5 per cent per year as against about 5.5 
per cent in Britain. 

The fact, however, that wages have gone 
up faster than output is not in itself proof 
that the cause of the inflation may be laid 
It is possible 
relatively 


unions 
played a 


at the door of the 
that the unions have 
passive role in the chain of causation and 
that wages would have been pulled up by 
the level of aggregate demand even had 
unions not existed. 


If we are to accept the theory that the 
unions are the main causative agent of infla- 
tion, we must show how 
Wage increases are with the 
ability of employers to pass on the increase 
in labor cost in the form of higher prices. 
The aggregate level of demand has to rise, 
or otherwise it would not be possible for 
employers to raise prices without choking 
off the rise in costs and causing unemploy- 
It must, therefore, be assumed either 


also be able to 


connected 


ment. 
that the increase in costs and prices can be 
floated autonomously by an automatic in- 
crease in the velocity of circulation of bank 
deposits and cash or that wage increases 
will lead the monetary authorities to expand 
the supply of credit and cash through the 
monetary system because they are afraid of 
the political consequences of failing to fi- 
nance the rise in costs. 

When we look at the facts, we find that 
the velocity of circulation has risen con- 
during the postwar inflationary 
sritain and America, but I 


siderably 
period in both 
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cannot believe that it could go on rising for 
long without being reinforced by an increase 
in the supply of money. This is, in fact, 
what has happened. 


There would, therefore, seem to be some 
truth in the contention that wages are a 
prime cause of inflation, but pressures on 
governments to create the economic condi- 
tions under which wages would rise at an 
inflationary pace have been many and vari- 
ous, and it would be difficult to prove that 
the unions alone are either solely responsible 
or are the only section of the community 
which has taken advantage of the postwar 
situation. Indeed, if the pattern of income 
change is studied, it is clear that in Britain, 
though less so in America, 
well-organized industries have not 
faster than the incomes of the nonorganized 
groups. It can, in fact, be shown that 
wages and prices have risen during the in- 
flationary years faster than the average in 
some of the service trades, and agriculture 
and domestic employment, which are rela- 
tively weakly organized. 


wages in the 
risen 


During the war, the distribution 
3ritish national shifted in favor 
wages at the expense of profits. But 


income 
ince 


wartime controls were lifted, there has been 


little change in the distribution of the na- 
tional income, except that salaries have re- 
gained some of the ground which they had 
lost before and during the war. | 
gather that there has little shift in 
the payments going to the major factors 
during the past decade in America. 
facts suggest that unions are not pushing 
up wages so much as more powerful eco- 
pulling them up In 
appears to be doubt 


also 


been 


The se 


nomic forces are 
America, there 
whether money wages outstripped produc- 
tivity during the decade 1947-1957, though 
it is clear that they did so during the vears 
1956 and 1957. 


benefits are added in, 


some 


It is also clear that if fringe 


"ose 


total labor costs 


somewhat more quickly than production 


risen slowly in 
with those in 
that 


gone up very much faster than output 


However, labor costs have 


America by contrast Britain, 


where there is no doubt wages have 
But 


even in the British case. where the unions 


are relatively more strongly organized and 
exercise a greater political influence, it is 
by no means certain that they have been 
the main culprit. There is very strong evi- 
dence that the rates secured by unions have 
been below the actua! market rate for labor 
which employers have been willing to pay 
until 1957 


stantial wage drift which pulled actual wages 


Every year there was a sub- 
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several per cent above the negotiated rates. 
In other words, the size of the pay packet 
was determined by the demand for labor in 
a situation in which there were more jobs 
available than people to fill them. When 
the demand for labor has fallen, the rate of 
wage increase has noticeably slowed down. 
For example, the rise in the average wage in 
sritain was about 3 per cent in 1958 as 
against 4% per cent in 1957 and 7 per cent 
in 1956. 


Remedies for Inflation 


Before turning to the remedies for infla- 
tion, we ought to consider whether inflation 
is a major problem. I think the 
American unions have come close to sug- 
gesting that the amount of inflation which 
has occurred in the United States is not by 
any means as important as academic, bank- 


social 


ing, business and political circles have made 
out. 


In some respects, I think the American 
unions are right. Indeed, I would go further 
and say that from the international point 
of view, currency of countries which have 
a balance-of-payments surplus ought to be 
inflating in relation to that of the rest ot 
the world. From the point of view of in- 
ternational economic stability, it is unfor- 
tunate that American currency has inflated 
at a much slower pace than that of most 
other countries. 


Because of these balance-of-payments 
problems, it is imperative for most Euro- 


pean countries to take steps to check infla 


tion. Apart from this crucial factor, however, 
inflation is difficult to live with. Even 
those who benefit from inflation because 


they are not on fixed incomes find the proc 
ess of continuous adjustment to changes in 
the value of money difficult to get used to 
Rising prices impose a psychological strain 
which sets up social tensions that have im- 
portant political repercussions. In spite of 
the fact that the Labour government had in- 
troduced social reforms of great benefit to 
wage earners in Britain, its failure to pre 
vent prices from at an intolerable 
rate led to defection on the part of its sup 
President 


greatly 


rising 


porters and to its defeat in 1951. 
Eisenhower's election in 1952 was 
helped by the price rises during the previous 
administration and there is good reason to 


that, unemployment, 


one of 


rising 
the 


believe after 


prices was the main factors in 


elections of last November. 
Prices have now been virtually stabilized 
in America, though for some time after it 
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was obvious that economic activity was re- 
ceding from its high point, they went on 
increasing. A good deal has been made of 
this phenomenon, though there is nothing 
unusual in it. Prices have continued to rise 
after the downturn in previous cycles. The 
problem is mainly one of the lags that exist 
in the structure of the economy. 


The Labour Party leaders have made al- 
criticisms of the 
Democratic 
The 


vern 


most exactly the same 
Conservative policy 
leaders have made of the Republicans 
Labour critics of the Conservative 2 


as the 


ment’s policy hold a view similar to that of 
Leon Keyserling; that the author 
ities should have spent their way out of the 
inflation. that it is far more 
sensible to add a plus sign to the production 
minus 


they say 


They argue 
side of the equation than to place a 

This notion 
Mr. Gaitskell 


he Labour 


sign on the income side has 


an obvious attraction has 
gone so far as to suggest that if 
1 


tT 
Party were returned to power, the increase 


in production that would be achieved would 
enable every family to have a cat 

This spend-your-way-to-stability policy 
must be based upon the assumpti that 
even at full employment there are still idle 
resources, and that these can be put to ust 
without an excessive increase in monetary 
demand and a rise in prices. When, in 1957 
the British Conservative government took 
strong steps to reduce the pressure ot de 
mand, there were no idle resources; unem 
ployment had fallen to littke more than 1 
per cent; the number of jobs vacant far 
exceeded the number of persons offering 
themselves for employment There were 
bottlenecks in the supply of steel and de 








livery dates were often extremely delayed 
Beyond argument was the balance-of-pay 
ments situation, which was deteriorating 
rapidly from the effects of the internal e« 

nomic situation Fearing that the | I 

might have to be devalued again, if e ris¢ 
in prices could not be checked, foreigners 
sold their holdings of sterling, thus putting 


a further strain on the balance of payments 


Accordingly to the Labour Party. it was 
ridiculous to deal with the situation by 
raising the rate of interest, since this sen 
up the cost of building houses, schools and 
hospitals; discouraged industrial investment 
and did not affect the large corporations 
here is clearly trut I e conte 
but the adverse effects of the government’s 
policy ought not to be exaggee ated 

The higher interest rates did check ex 
penditure, and they checked it in those areas 
in which least harm was done It was 
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circumstances 
social 


desirable in the economic 
facing Britain that expenditure on 
building and on consumer durables should 
be curbed rather than expenditure on -in- 
dustrial building and plant equipment. 

The Labour Party’s case against the gov- 
ernment was partly based on an opposition 
to any steps that might lead to an increase 
in unemployment and partly on the view 
that investment in unessential building ought 
to be cut back first. This, it was believed, 
could only be achieved by resorting to the 
wartime system of direct building controls 
which had been abandoned. It is difficult 
to avoid having some sympathy for this 
point of view when one can see three or 
four new gas stations being erected in an 
area that requires a new school or hospital. 
However, in the context of the Conservative 
Party’s general economic policy and the 
prevailing mood of the country, which would 
not support the return of the wartime sys- 
tem of controls, I think that to raise the 
rate of interest was the proper step to take. 
It was, of course, not the only step taken; 
other measures included a tighter regula- 
tion of consumer credit, a substantial budget 
surplus and a temporary slowing-down of 
projected government expenditure. 

3ecause of the extent to which large-scale 
enterprise is self-financing, industrial invest- 
ment did not fall during the period of high 
Net new investment actually 
and the pro- 


interest rates, 
went on rising through 1957, 
portion of the national income devoted to 
capital replacement and growth reached the 
highest percentage in the postwar period. 
This was achieved in spite of the govern- 
down the pace at 
nationalized in- 
dustries was planned to When 
these industries were nationalized, the La- 
the argument to sup- 
bringing them 
government 


decision to slow 


investment in the 


ment’s 
which 
advance. 


used 
decision that by 

ownership, the 
a more effective control 
the economy. The Labour Party had been 
thinking in terms of stimulating develop- 
ment, but the argument was equally effective 
when the public interest dictated that the 
rate of economic expansion should be slowed 
down. This was net, however, appreci- 
ated by the Labour ‘Party, whose spokesmen 
criticized the government severely for using 


bour Party had 
port their 
under public 


would over 


have 


the nationalized industries as a “drag an- 
chor” for the economy. 

It could be argued that the rate of in- 
vestment in a nationalized industry ought 
not to be determined on grounds other than 
those which apply specifically to the eco- 
nomics of the industry concerned. The 
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When the consumers don't buy be- 
cause prices have gone too high, 
producers don't produce as mucn, 
and that means they don't employ as 
many people. Higher profits or higher 
wages, resulting in higher costs and 
prices that consumers won't pay, 
mean that some people may pay 
with their jobs. Workers and man- 
agement have to recognize that con- 
sumers may not be willing to follow 
prices upward indefinitely. 

—James P. Mitchell 





Labour Party is not, however, in a position 
to advance this argument, since it is in 
principle contrary to its views on economic 
planning and the control of industrial 
development. 

If monetary policy is rejected on ideo 
logical grounds, what methods ought to be 
used in its place to prevent an economy 
from boiling The British Labour 
Party lays emphasis on budgetary policy, 


controls over building, and direct controls 


over ? 


over consumption, prices and wages 

Budgetary policy is clearly of consider- 
able importance in the 
nomic activity, but there are definite limitations 
to its When taxation is already high, 
as it is in both Britain and America, most 


regulation of eco 
use. 


governments are reluctant, for political rea- 
sons, to push it still higher. On the other 
side of the balance, it is equally difficult in 
an inflationary period to cut expenditure 

In this respect, the British Labour Party 
would face a tremendous problem if it were 
next election. It is committed 
to a policy of spending that would be ex 
tremely difficult to 


increase in 


to win the 
finance without a con- 
siderable taxation Since the 
party has rejected the use of monetary 
and it is committed to 
low rates of interest, it must fall back upon 


policy maintaining 
direct controls over income as well 
penditure It would introduce a 
gains tax and possibly dividend limitation, 
but its leaders are 
would be 


as Cx 


capital 


convinced that it 


supplement these 


now 
necessary to 
measures with some kind of wage polic 

It is particularly ironic that it shou 
the Labour Party that is 


now seeking te 


achieve a national wage policy that would 


limit the freedom of collective bargaining. 
when it is to the Labour Party that the 
unions look for protection of their special 


interests. It must be added that agreement 
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on this question has not yet been reached 
and it may never be reached, but there is 
now an important section of the unions that 
would be willing, under a Labour govern- 
ment, to try an experiment of this kind. 


Even if the unions could be persuaded to 
agree to a policy of wage restraint or wage 
control, this would not prevent wages from 
rising if employers were willing to pay more. 
Under inflationary conditions, employers 
are generally willing to pay more. There 
are many ways of evading wage controls, 
and it is almost impossible to prevent an 
upward drift when the demand for labor 
exceeds the supply. A policy of wage re- 
straint may serve a useful purpose, but 
only as a supplement to more fundamental 
policies that will deal with the basic eco- 
nomic causes of the problem. 


Both Holland and Sweden have tried to 
maintain stable economies by means of na- 
tional wage policies. Neither country 
in fact, succeeded in maintaining price sta- 
bility; like Britain and America, both coun- 
tries have been compelled to take more 
orthodox counterinflationary measures which 
have resulted in an increase in unemploy- 
ment. The indicates that even 
with the aid of a national wage policy, it is 
extremely unlikely that we will learn to 
regulate our complex modern economies in 
the near future with such a degree of finesse 
that we are able to times more 
unemployment than is ideally desirable and 
at other times too little unemployment, from 
the point of view of maintaining stable prices 


has, 


evidence 


avoid at 


If we are inhibited from taking counter- 
inflationary measures because we fear an 
increase in unemployment or a loss of out- 
put, I don’t think that it will be possible to 
avoid serious inflation. The social and eco- 
nomic losses incurred by trimming the level 
of demand are obvious, but it shou!d also be 
pointed out that continuous inflation leads 
to losses that are perhaps less easily meas- 
ured, but equally significant. Bottlenecks 
occur; quality deteriorates—especially the 
quality of service; bad work habits develop; 
and slack management is encouraged. 
reason to believe that the kind 
of recession that we have recently experi- 
enced is by no means entirely a bad thing 
from the point of view of economic growth; 
a check of this kind compels management 
to seek for economies and for a better utili- 
zation of There has recently 
been a considerable increase in productivity, 
and the rise that will be likely in the United 
States during the next year will probably 
3ritain 


There is 


resources, 


be much greater than we in will 
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achieve, simply because the recession in the 
United States went deeper and compelled a 
more vigorous shake-up. A rise in unem- 
ployment may, therefore, in appropriate cir- 
cumstances, have advantages from one of 
the points of view from which it is con- 
demned, namely productivity. 


It should be made clear that when I speak 
of a rise in unemployment, I do not have in 
mind the 10, 15 and 20 per cent levels of 
unemployment that disfigured the 1930's. 
Rather, I mean merely a rise from an infla- 
tionary low level to one that is compatible 
with stable prices. 

The critical level of unemployment at 
which wages would be in equilibrium differs 
from country to country, but there is good 
reason to believe that it is about 2.5 per 
cent in Britain. My colleague, Professor 
Phillips, has shown that over the long-run 
period from 1860 to cent ofl! 
unemployment has been associated with a 
j the same amount 


1957, 2.5 per 
rate of wage increase of 
Since productivity is likely to rise by about 
2.5 per cent, there ought to be no difficulty 
in maintaining stable prices so long as there 
is no adverse effect from the terms of trade 
If these were to shift in Britain’s 
would be possible to enjoy a 


favor, it 
greater wage 
If the shift 


increase 


rise without inflationary effects 


were adverse, the rate of wage 


would have to be slower 
critical level ot 
States would 


Some oO! 


I would estimate that the 
unemployment in the United 
be somewhere about 5 per 
the difference with the British 
statistical, and it arises from 


cent 
figure is 
purely differ 
ences in the system of recording unemploy 
ment in the two countries. But even when 
an allowance has been made for this factor, 
the American figure is probably 

than the for Britain; this is 
partly due to the American 


complex that 


somewhat 


higher figure 


fact that the 


economy is structurally more 


the British, and it is also more volatile 


problem as I see it is to equate the 
evel of unemployment whicl 

l l of ] t | 

stable 


to maintain prices 


unemployment which is 


point of view of political stability 


onditions, 


t be 


In Britain, under modern <¢ 


ver cent of unemployment appears 
] | 


also about the politically critical level. Any 


thing above this figure sets up such adverse 
is likely to lead to 


and 


reactions that it 
feat of the 
therefore, be tolerated for long 


party in power 


It would also seem that 


critical level of unemployment 





is close to the critical level from the point 
of view of price stability. I would, there- 
fore, expect to see unemployment swinging 
around this figure. When unemployment 
falls below 5 per cent and prices start to 
rise, the political pressures that are gen- 
erated will tend to induce counterinflation- 
ary policies that will eventually reverse the 
trend; as unemployment rises, other political 
pressures will rapidly build up to push poli- 
cies in the other direction. 

I have been using crude averages as an- 
chor points in my argument; these are com- 
parable with considerable variations in local 
labor markets. There are several reasons, 
in my opinion, for believing that during the 
next decade America is going to be con- 
cerned with acute problems of structural 
unemployment and at the same time with 
considerable inflationary pressures. 

We have already seen that no government 
can permit unemployment to approach the 
levels that were common before the war if 
it is to stay in power. The rapid expansion 


of production in the Soviet Union and the 
prestige involved in the race to lead the 
world in modern technology is bound to 
build up political pressures in favor of pur- 
suing policies that will maximize economic 
growth. The combined effect of these politi- 


cal and economic forces will almost cer- 


tainly be inflationary. 

The situation will, however, be compli- 
cated by the fact that modern technology 
will lead to considerable redundancy in 
certain industries, and in certain areas of 
employment of a semiskilled and clerical na- 
ture. At the same time there will be a 
shortage of highly skilled electrical engi- 
neers and other specialists who are required 
to operate and service the modern types of 
equipment. This phenomenon is already 
with us, and can be noted in the pages of 
almost important 
kind of and 


advertisements, in 
newspaper, for this 
professional people. 


any 
technical 


The problem of maintaining stability is 
rendered difficult by the changing 
character of industry and the composition 
In the manu- 
salaried 


more 


of the employed labor force. 
facturing number of 
personnel is steadily rising in relation to 


sector, the 
wage-paid employees. This group is rela 
tively unorganized, but it tends to receive 
all and more than that which is won by the 
unions for their members. 

What perhaps is of equal importance is 
that the proportion of working people em- 
ployed in the service sector of the economy 


390 


is growing rapidly as the goods-producing 
sectors employ relatively fewer people. 
Although the workers employed in the serv- 
ice sector of the economy, with some ex- 
ceptions, tend to be less well organized, the 
relative demand for labor has pulled wages 
up as fast as, or even faster than, wages 
in the manufacturing sector. However, from 
the view of price stability, this creates a 
problem, since the rate at which productivity 
usually much slower in the 
service sector than in the manufacturing 
sector. Therefore, if price stability is to be 
achieved, it is necessary for prices to fall in 
compensate for 


increases is 


the nonservice sectors to 
the inevitable increase elsewhere. 

It is not easy to achieve this situation 
when the level of demand for manufactured 
products is high. The problem is rendered 
more difficult by the extent to which manu- 
facturers are now able to determine the 
retail price of their product. The steel and 
the automobile industries provide perhaps 
the most glaring examples of administered 
prices. Both these industries have preferred 
to raise the price of their products in face 
of a fall in demand. I am told that research 
now being undertaken shows that quite a 
large amount of the postwar price inflation 
in America can be traced to increases in the 
price of steel. It would therefore seem to 
be necessary to make competition more 
effective if the fruits of modern technology 
are to be passed to the whole community 
rather than to those who own, manage and 
are employed in the industries concerned. 
This, however, will be difficult to 
achieve, since the development of modern 
technology favors larger administrative units, 


very 


closer cooperation between firms and less 
competition. 


From all of this it would seem that some 
degree of inflation is inevitable in the United 
States during the next decade. It is more 
likely than not that prices will be higher in 
1970 than they are today. This 
mean, however, that if peace is preserved, 
America is likely to suffer from galloping 
inflation during this period. We have em- 
phasized the inflationary forces at work, but 
we must not overlook those that pull in the 
opposite direction. 


does not 


We can see from postwar experience, that 
the built-in counterinflationary factors in 
the American political and economic system 
are much most other 


stronger than in 


countries: 
First, there is the tremendous capacity for 
technological innovation and adaptation, so 


that there is always a huge reserve of pro- 
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Many feel that deficit financing by 
the Federal Government is the sole 
cause of the rise in the price level 
that we call inflation. While it may 
be true that it is a contributing cause, 
a year-by-year examination of our 
Federal budgets and the rise in the 
cost-of-living figures clearly shows 
that balancing the budget in one 
year does not necessarily mean 
stable prices that year. 

—Senator Frank E. Moss 





ductive capacity that can be brought into 
play when the economy is pushed. 

Second, the labor force is increasing 
rapidly and is constantly tending to over- 
take the demand for labor. 

Third, in spite of the fact that 
everybody is in favor of policies that cumu- 
latively are inflationary, as Sumner Slichter 
has pointed out, it is not respectable to 
suggest that public policy ought to be de- 
liberately inflationary. In spite of the 
natural bent of politicians to pursue popu- 
larity at the expense of the public purse, the 
countervailing forces are very strong. Even 


almost 


when the case for a deliberate tax cut was 
as powerful as it was a year ago, the senti- 
ment that was roused against it in banking, 
business, editorial and political circles was 
such as to secure its defeat. Looking back 
on this aspect of their policy, it would ap- 
pear that the administration decided to go 
to the brink rather than take a step that 
went against the grain of Republican eco- 
nomic doctrine. America teetered on the 
edge of economic disaster and was pulled 
back by the steady nerves of the man in the 
street who behaved with an admirable sense 
of responsibility and went on spending 
normally, except on cars. It is difficult to 
say the same for the business world, which 
cut back its inventories at an almost panic 
stricken pace. 

Finally, there is the Federal Reserve Sys- 
tem. This institution is too intelli- 
gently serviced and too conservative in its 


august 


ways to be easily presuaded that it should 
not counter inflationary tendencies when- 
ever they are discerned 

It could, therefore, be concluded that in 
the American situation there both 
strong inflationary forces and strong defla- 
tionary forces at work. With a Democratic 
president in the White House and a Demo- 
Congress, it would seem likely that 


are 


cratic 
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economic policy would tend toward the 
inflationary. Under a Republican admin- 
istration, there is the opposite danger-——that 
policy would allow 
inflation to economic 


than 


responsible for 
fear of 
growth more 


those 
their check 
1 maintain 
When all these 
forces for and against inflation are weighed 
in the balance, | 
slight 
during 


necessary to 


reasonable price stability. 


would expect to see a 
tendency toward moderate inflation 
the next decade. It is doubtful, 
however, that prices will rise at a speed that 
will seriously endanger social stability, but 
a rise will inevitably have both short 
long-run political significance 


and 


which the institutional 
pressures are likely, on balance, to be in 
flationary is sooner or later likely to lead 
to demands that there ought to be 
wages. It would, 


A situation in 


controls 
over therefore, be no 
surprise to see a public sentiment in support 
of some kind of internal wages policy de- 
velop in America, as it has done in Britain 

Europe, but it is 
from mainly 
United States 
socialist and liberal circles, as in 


and elsewhere in 
likely to 


circles in the 


more 
Republican 
than 
Britain 


come 


rather 


that, if a 
board 

would be any more 
But if 


a better 


It does 


and 


not appear 
stabilization 


new wage 


salary were to be 
appointed, such a board 
than its 
such a board were to bring about 
understanding of the 


successful predecessors 


economic and social 


i 
problem by management and labor, it would 


serve a useful purposs I do not think, 
apparatus like the 
Wage Stabiliza- 
suitable for peacetime 


that it would 


that a massive 
Board or the 


however, 
War 


tion 


Lab r 
Board is really 
but I feel 


be possible to achieve greate: 


yperation, certain 
stability of 
prices at lower average levels « 


’ 
tT unempiloy 
ment if there were a greater willingness 

the part of take 


the public 


unions and employers to 


interest into account 


and wage policy This we 


price 
tl voluntarily 


tir 


ne unions in accep 


f self-restraint when necessary 


more general economic policies d 


achieve stability It would be no 
ever, to expect the unions to behave 
sections of the « 


sibly if other 


were not doing likewise 

Of course, mere exhortation 
to no more than a plea f 
What is required is the cre 
proved climate of industrial 
mainly rests in the 
and the unions, but it 
administration could do much 
does at present to promote | 


I 





between the unions and management. A 
simple but useful step in the right direction 
would be to encourage the establishment of 
a tripartite council along the lines suggested 
by Arthur Goldberg in a previous Hillman 
lecture. 

National councils of this kind have played 
an important part in the establishment of 
the excellent relationship between manage- 
ment and labor in such countries as Great 
Britain, Holland and Scandinavia. A basic 
reason for the success of these councils has 
been a willingness on the part of unions and 
employers to seek genuinely to create a 
climate of cooperation rather than conflict. 
This has been achieved without either side’s 
compromising its integrity. 

Another step that is urgently necessary 
in both Britain and America—a step that 
would promote better industrial relations 
and protect the interest of those who must 
inevitably lose their jobs whenever it is 
necessary to cut back an excessive rise in 
the level of demand—is a vast improvement 
in the level of unemployment compensation. 
If a certain degree of unemployment is a 
necessary concomitant of maximizing eco- 
nomic growth and achieving price stability, 
it is high time that we recognized this fact 
by making as sure as is humanly possible 
that those who have to lose their jobs in 
the interests of the well-being of the com- 
munity as a whole should not have to suffer 
unduly. 

It is reasonably certain that 
could come close to achieving a high rate 
of economic growth and reasonably full em- 
ployment while confining price increases to 
a moderate rise. As in every country, much 
would depend on whether prejudice and 
politics got in the way of finding solutions 
that would give the optimum mix. 


America 


, 
would 
nited 
ritish 


The long-run situation in Britain 
appear very similar to that in the 


States. dU think, however, that the 


> 
L 
B 


JOB OPENINGS ARE 


According to the Alaska State Em- 
ployment Service, the resident work force 
is “more than adequate” for the require- 
ments of most employers. Workers think- 
ing of jobs in the forty-ninth state have 
been advised to make sure they have the 
job before making the trip. 

Some openings are listed with the state 
employment service for civil, electrical 


and electronic engineers; psychologists 
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Labour Party is more inflationary-minded 
than the United States’ Democrats and the 
Conservatives ‘are certainly less conservative 
than the Republicans. The anti-inflationary 
forces will probably, therefore, be less effect- 
ive in the short run in Britain than in 
America. From this it could be concluded 
that Britain will have more difficulty in 
preventing excessive price rises in the next 
decade than will the United States, though 
I do not think that over-all performance 
should be very different. A key test will be 
provided ‘by the next election, which will be 
held sometime during the next 12 months. 


If the Labour Party wins with its clearly 
inflationary program, a substantial degree 
of inflation will probably follow; if it does, 
we shall rapidly run into a balance-of-pay- 
ments This will overcome by 
the Labour Party’s abandoning some of its 
inflationary ideas and may also lead to its 
electoral defeat. 


crisis. be 


If the Conservative Party wins the elec- 
tion, we are likely to see some inflation, 
though less than if the Labour Party wins, 
since the politics of the immediate situation 
demand that the level of unemployment 
should be reduced below the price-stability 
level. Once the election is out of the way, 
I think that the Conservatives wiil be more 
concerned with preventing prices from ris- 
ing than would Labour Party members, 
and we shall achieve relative price stability 

Since the Labour Party—if it wins the 
election—will probably not be in office for 
long unless it modifies its previous policy, 
the long-run prospects for maintaining rea- 
sonable price stability, a high level of eco- 
growth and full employment are 
fairly good. I am, therefore, relatively op- 
timistic about the deing a 
rather better job in steering the economy 
between \the dangers of inflation and defla- 
tion during the next decade than we have in 


the past decade [The End] 


nomic 


possibility of 


SCARCE IN ALASKA 


and psychiatric social workers; insurance 
salesmen; and aircraft mechanics. Be- 
yond these openings, the Alaska 
agency, no large-scale increases in em- 


says 


ployment are expected. 

Oil exploration is active, but the crews 
on these jobs are stable and little hiring 
is being done. Much the same goes for 
military construction at a number of 
locations. 
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Technological Change and 
Unemployment 


By CLYDE E. DANKERT 





Automation has improved the methods of production, but it has also 
become a source of concern. Many persons have lost their jobs as a 
result of such advancing technology, contributing greatly to the lists 
of the unemployed. This timely article discusses many of the solu- 
tions, governmental and nongovernmental, that have been attempted 
and are being attempted to cope with the problem. The author is 
a professor of economics at Dartmouth College and has written Con- 
temporary Unionism in the United States and An Introduction to Labor. 





N 1848, John Stuart Mill, in speaking of 

workers displaced from their jobs by im- 
provements in production methods, declared 
that “there cannot be a more legitimate ob- 
ject of the legislator’s care than the interests 
thus sacrificed to the gains 
posterity.” ’ 


of those who are 
of their fellow-citizens and of 
This statement not only indicates that tech 
nological unemployment existed a century 
but points to the fact that there was 
some concern at the time over such unem- 
It also raises an issue that was 


ago, 


ployment. 
present then and is present now—namely, 
what should be the nature of “the legisla- 
tor’s care” for those workers who lose their 
as a result of advancing technology? 
Moreover, the statement another 
and closely related question: What should 
be the responsibility of employers and of 
unions to displaced workers? 


jobs 


suggests 


During the last few 
ment of automation has again brought the 
question of technological unemployment in- 
to prominence; a great many suggestions, 
involving both governmental 
ernmental action, have been made for cop- 


years the develop 


and nongov 


ing with it. In the discussion we 
shall 
We shall also consider, however, proposals 
intent that 
In giving attention to what we 


present 


examine some of these suggestions 


of similar have been made in 


times past. 


should do today and tomorrow for those 


workers who are “sacrificed to the gains of 


their fellow-citizens and of posterity” it is 


well to know something about the views 


and suggestions of yesterday 


Opinions and Approaches 


At the outset of our 
be noted that 
and have long seriousness 
of the unemployment threat posed by tecl 
change \ fe W 
interest in 


discussion it should 


differences of opinion exist, 


existed, on the 
nological when 
the first 
tion Was sweeping 


years apo, 


great wave ol automa- 


over the country, a writer 


in a labor journal declared: “Loss of jobs 
on a tremendous scale tops the list of prob 
lems presented by the spread of automa 
tion.” A 
stated 


experts, 


commentator, in another paper 
rding to the 
1utomation 


that, acc opinion 


when “really gets under 


way, labor displacement will proceed 


instead of 


he past.” 


geographical ratio 


metical ratio as in t 


with these somber views, others of 

more optimistic nature were advanced 

observer said that the evidence “show 

increasing mechanization do 

workers, but, on the contrat 

employment 

affirmed: “ “Technologic: 

a spectre that has yet to m 

day, opinion on the employment in 

automation would probably 1 
hen the 

tl 


vergent as it Was W 
j 


were expressed. But ere 


widely 


to indicate that 


on the subject still prevail 





Political 
Longmans, 


Economy (Ashley 
Green and Com- 


1 Principles of 
Ed.) (London, 
pany, 1926), p. 99. 


Technological Change 


2CIO News, September 27, 1954 
Socialist Call, April, 1955, p. 9 
The Wall Street Journal 


p. 16; Automatic Control, August 


p. 8 


December 7, 1954 
1954, p. 13 
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Though these conflicting views are partly 
a product of terminological differences—that 
is, “technological unemployment” is not al- 
ways defined in a uniform fashion—they 
often represent a basic disagreement on the 
actual or potential labor-displacing effect of 
technological change. A situation of this 
sort, however, is nothing new. 

That a similar divergence of opinion ex- 
isted sears ago is indicated, for example, by 
a number of statements made by the French 
economist, J. B. Say, to his English con- 
temporary, T. R. Malthus. “We who scrib- 
ble paper in search of truth,” declared Say 





in 1821, “must be on our guard: if our 
writings should go down to our grand- 
children, the terror with which we con- 


template improvements which they will have 
greatly excelled, may probably appear to 
them somewhat laughable.” 
marked: “T have always found, practically, 
that machines produce more alarm 
than injury.”* In addition to the observa- 
tions of J. B. Say, the views of other early 
writers-on the matter could be noted.’ But 
there is no need to labor the point. A moral 
to be drawn from the historical evidence on 
the question, however, would seem to be 
that extreme views on the employment effect 
of technological change should be avoided. 


This very 


Say also re- 


new 


desirable objective can the 
more easily be achieved if the problem is 
examined not from a short-run point of 
view alone or from a long-run point of view 
alone, but from both points of view. The 
discussion of unemployment 
has suffered grievously, and great confusion 


technological 


has resulted, because of a widespread dis- 
regard of this simple lesson. Many persons, 
looking at the problem in terms of the long 
run, have reached very optimistic conclu- 
sions—even to denying the existence of tech- 
nological unemployment; others, viewing the 
matter solely from a short-run viewpoint, 
have arrived at conclusions of a very pes- 
simistic nature. Here is a case where the 
use of the “Aristotelian mean” is indispens- 
able to the attainment of truth. 

The truth about the employment impact 
of technological change is that, in many 
instances, workers are displaced from their 
present jobs. Often these workers are im- 
mediately shifted by their 
other jobs, and sometimes they find, with- 


employers to 





out much delay, new jobs for themselves 
But in other instances they have difficulty 
in obtaining employment. They may be 
out of work for weeks or months or even 
years. They become members of what Marx 
called the “industrial reserve army.” (For- 
tunately this army grow in a 
cumulative fashion, as Marx argued it would.) 


does not 
In addition to the workers who directly 
lose their jobs as a result of technological 
improvements, there are others who are in- 
directly .affected. These are the 
who, not being currently employed, possibly 
previous 


persons 
because of a decline in general 
business activity, have difficulty in finding 
new jobs. Recent technological developments 
may have lessened the rate at which em- 
ployment is being restored. For example, 
as the nation recovered from the recession 
of 1957-1958, considerable emphasis was placed 
on the significance of this condition.® 


In the discussion that follows we are pri- 


marily concerned with means for 
with the 
unemployment, though much of 


say will have a bearing on the lot of work- 


coping 


problem of direct technological 


what we 


ers who are affected indirectly, in the man- 


ner just indicated, by technological change 


Controlling Technological Change 


Among the factors that have a bearing on 
the employment impact of technological in- 
novations are the magnitude of the innova- 
tions, the rate at which they are introduced, 
and the time that they are introduced. If 
these factors can be brought under control, 
the amount of labor displacement can be 
fact has long been recog 


reduced. This 
over the various control 


nized and, 


policies have been adopted or 


years, 
suggested. 
The most effective way to cope with tech- 
threaten serious 
be to 


This policy, strange as it may 


innovations that 
would 


nological 


labor displacement prohibit 
their 


seem, is not 


use. 


entirely unknown. For in- 


stance, several centuries inventor 
named William 
patent for a knitting machine he had made, 
but both Queen Elizabeth and James I re- 
Said Good Queen 
“T have too much regard for my peo- 
ple who obtain their bread by knitting.” ’ 


ago an 


Lee wanted to obtain a 


fused to grant him one. 


Bess: 





* Letters to Mr. Malthus (London, printed for 
Sherwood, Neely, and Jones, 1821), Letter 
IV, pp. 70-71. 

5 See article by this writer, ‘‘Views on Ma- 
chinery and Unemployment,”’ in The Scientific 
Monthly, February, 1940, pp. 155-162 
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1959, pp. 1 3 
AFL-CIO News, January 3, 1959, p. 2: Steel 
Labor, January, 1959, p. 3: New York Times, 
January 12, 1959, pp. 41, 57. 
7 See Sir Josiah Stamp, The Science of Social 
Adjustment (London, Macmillan and Company, 
1937), pp. 21-22. 


6See Labor, January 3, 
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Today the United States Patent Office 
would hardly throw out an application for 
a patent on such grounds. It should be 
pointed out, however, that during the early 
1930’s, when business was at low ebb and 
millions were out of work, some of the 
NRA codes had restrictions in them relat- 
ing to the use of new equipment.’ It is also 
interesting to note that it was suggested at 
the time, by Professor Sumner Slichter, that 
a possible way of forcing employers to pro- 
tect workers against displacement would be 
to make the granting of patents conditional 
on the provision of such protection.® 


Prohibiting the use of labor-saving ma- 
chinery, either by decree of the ruler or by 
public law, is an extreme step and has rarely 
been used. Such a policy has little to com- 
mend it, except possibly under conditions 
of great abnormality. Sometimes, however, 
the introduction of such machinery has been 
ruled out or placed under extensive control, 
by means of private “law.” In other words, 
certain unions—and other organizations, too 
—have set up rules obstructing the use of 
new machines and techniques.” 


A policy much less extreme than that of 
outright prohibition or obstruction involves 
and 
also over the timing, of technological inno- 
vations. The impact of improvements in 
technology may be serious if these improve- 


the exercise of control over the rate, 


ments come about suddenly. This point was 


vividly and quaintly brought out by an 
English writer in the last century when he 
stated: like the ; 


heaven, is a present blessing to all concerned, 


“Machinery then, rain of 
provided it comes down by drops, and not 
by tons together.”™ Still another 
Steuart, “The 
introduction of machines can, I think, in no 


earlier, 
writer, Sir James declared: 
other way prove hurtful by making people 
idle, than by the suddenness of it i 
introduction of 
reduce the 
displacement is clear. But a policy of this 
nature is not without its problems and dif- 
ficulties 


That a gradual new ma- 


chines. will amount of labor 


For one thing, who should initiate 





‘In some instances, limitations were placed 


on the number of hours that machines could 
be used. Other codes had provisions that lim- 
ited increases in machinery or other productive 
facilities. See Lewis Mayers, Editor, A Hand- 
book of NRA (2d Ed.) (New York and Wash- 


ington, Federal Codes Inc., 1934), pp. 255 
257 

* American Economic Review, Supplement, 
March, 1932, p. 49. Professor Slichter’s sug- 


gestion was made in connection with his pro- 
posal for establishing a federal labor board to 
deal with technologicai and geographical 
changes in industry. 


Technological Change 


the policy, and how? It would seem to be 
out of the question for the government to 
take any direct matter. A 
policy of this sort requires great flexibility, 
would be difficult for any 

to achieve. Governmental 


action on the 


something that 
goverment 
action in this area, moreover, would repre- 
sent undue interference in the affairs of 
industry. What is 
present international 
reaching use of the policy would be unwise 
both economically and politically 


agency 


more, in view of the 


situation, any far 


If technological innovations are to be 
introduced gradually, it is best to have the 
policy applied by management acting uni 
laterally or by management and labor act 
ing on the basis of collective agreements 
Independent action by management may not 
always be taken, however, as it may involve 
financial risks. true of 
companies that are exposed to strong com 


petition. But under 


This 1s especially 


there are conditions 


which little risk is involved; here the em 
ployer may be willing to adopt the policy 
without any coercion from labor 

The unions, of course, are aware of the 
protective aspects of the method of gradu 
ally introducing new machines; in some 


cases they have worked out agreements with 
management involving the use of the pol 


icy.” As we shall see, this is only one of 


Suggee sted 


effects 


numerous unions have 


for coping with tl 


steps the 


e labor dist l Acing¢ 


of mechanization 
allied to the policy of gradually 


introducing technological innovations is that 


Closely 


of concentrating them in periods when the 


companies involved are experiencing busi 


ness expansion. Here, again, the amount 
of labor displacement will be greatly reé 
duced. This policy, too, may involve finan 


cial risks, but there are circumstances undet 


which it would seem feasible he point 


should be recognized, however, that em 


plovers whose business is contracting rather 


than expanding and whose profits are low 


may be the ones who find it highly desir 


able to make technological improvements in 

”% On the policy of obstruction, see Sumner 
H. Slichter’s excellent discussion in Union 
Policies and Industrial Management (Washing- 


ton, The Brookings Institution, 1941), Ch. VII 


"The Westminster Revieu January 1831 
p. 194 
2 An Inquiry into the Principles of Political 


Economy (London, printed for A. Millar and 


T. Cadell, 1767). Vol. 1, p. 120 


4 See AFL-CIO’'s Collective Bargaining Re- 
port, April-May, 1958, Adjustment to Tech- 
nological Change,’ p. 28 
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their plants. In such instances the improve- 
ments would precede the expansion rather 
than the reverse. 


It is interesting to note that one of the 
arguments advanced by the United Auto- 
mobile Workers in their campaign for the 
guaranteed annual wage was that with em- 
ployers having to pay such a wage “the 
introduction of new and more efficient 
equipment would be geared to periods of 
expanding markets,” when other jobs would 
be available for the displaced workers.” 


Another policy that could affect the rate 
of technological change and also provide 
funds for the benefit of the displaced work- 
ers would be to place a tax on new machines. 
The question of imposing such a tax has 
not been widely discussed, but it has occa- 
sionally received attention. For example, 
early in the last century in England a tax 
of this type was suggested as a means for 
evening up the competition between man 
and machines: The former had to pay taxes 
on the things he consumed but this was not 


the case with the latter!” 
In this country some consideration was 
given to the feasibility of a tax on ma- 


chinery during the 1930's. In a discussion 
on the general question of technological 
change and unemployment, Ewan Clague 
asked the rhetorical question: “Might it not 
be possible to work out a method of taxing 
machinery and equipment which would tend 
to slow down the rate of their development?” ” 
Matthew Woll also referred to a proposal 
“which has been made by labor and fre- 
quently misunderstood,” namely the applica- 
tion of “a moderate tax on the introduction 
of labor-saving machinery.” ” 

During the 1930’s the question of a tax 
on machinery was also brought to the at- 
tention of Congress. Early in 1939 Con- 
gressman John J. Cochrane introduced a 
resolution (House Joint Resolution No. 65) 
which authorized and directed the Secretary 
of the Treasury “to conduct an investigation 
of the desirability and practicability of the 
imposition of a tax on the use of labor- 
saving and labor-displacing machinery” and 





to report to the next session of Congress.” 
Senator Bennett C. Clark also introduced 
a bill in the Senate at this time (Senate 
Joint Resolution No. 3), the intention of 
which was to have the Secretary of the 
Treasury “make an investigation of labor- 
saving and labor-displacing machinery, and 
for other purposes.” ” These resolutions ap- 
parently did not lead to any study of the 
advisability of taxing labor-saving machinery. 


It is obvious that any such tax would 
raise serious problems. On what 
would the tax be imposed? Would it be 
on the cost of the machinery, on its output, 


on its labor-displacing effect? The adminis- 


basis 


tration of such a tax, moreover, would be 
a difficult matter. Furthermore, the tax 
would seem to be unwise economically and 
politically. In short, there are better ways 
for coping with the adverse results of ma- 
chines than placing a public tax on them 


Occasionally, the suggestion has been made 
that 
ject to direct 
Some decades ago the English social critic, 
Arthur J. Penty, suggested that “before 
any new machine is permitted to be used 
it shail be made the subject of a public 
inquiry.” In this inquiry evidence would be 
taken of the effect of the machine not only 
and employment, but on “the 
arts, and all other and 
implications.” * Only when the 
evidence that the effects of the 
machine would be beneficial would its use 
be permitted! Needless to say, Mr. Penty’s 
far-reaching proposal was not adopted 


labor-saving machines should be sub- 


public inquiry and control. 


on labor 
crafts and 
economic 


social 


showed 


In the early 1930’s, when interest in the 
question of and unemploy- 
ment was at a high level, Professor Slichter 


mechanization 


(who, a few years before, had coined the 


term “technological unemployment”) also 
suggested the establishment of a public in- 
quiry board.” This body, a “federal labor 
board,” as Professor Slichter called it, was 
to be made up jointly of industrialists and 
labor leaders and possibly one or two gov- 
ernment representatives and would be aided 


by a research staff and a national advisory 





“UAW report, Automation, January, 1955, 
1 


p. 11. 
1% See William Smart, Second Thoughts of an 


Economist (London, Macmillan and Company, 
1916), p. 59. Early discussions of the tax 
proposal will be found in The Quarterly Re- 
view, October, 1828, p. 410, and May, 1830, 
pp. 256-261. See also Travers Twiss, Two 
Lectures on Machinery (1844), pp. 61-62. 

1% Work cited at footnote 9, at p. 56. 

1% Labor, Industry and Government (New 
York, D. Appleton-Century Company, 1935), 
pp. 168-169. 

396 


1%’ Congressional Record (76th Cong., Ist 
Sess.), Vol. 84, Pt. 5, p. 5456: Pt. 7, pp. 7488- 
7489. See also Vol. 86, Pt. 4, p. 4304 

” Work cited at footnote 18, Pt. I, p. 69 
Similar resolutions had been introduced by 
Mr. Cochrane and Senator Clark in the pre- 
vious Congress (H. J. Res. 611, and S. J. Res 
278) 

* Post Industrialism (London, George 
& Unwin, Ltd, 1922), p. 56. See also The 
American Review, December, 1935, p. 215. 

*1 Work cited at footnote 9, at p. 49. 


Allen 


June, 1959 @ Labor Law Journal 














The National Labor Relations Board 
has neither the time, nor the funds, 
the money, the personnel, and is not 
equipped to handle all the business 
which it could handle coming before 
it if it asserted ifs full legal juris- 
diction. —Joseph A. Jenkins 





committee. The board would take over the 
control of the public employment offices and 
would promote vocational retraining. “As 
soon as it became evident,” said Professor 
Slichter, “that a new machine or a geo- 
graphical shift would displace labor on a 
substantial scale, the change would be the 
subject of intensive study by the technical 
staff of the Answers would be 
sought to a variety of questions. The final 
procedure would be for the 
board to submit a plan to the industry in 
question. But the board would not have 
the power to enforce any of its proposals. 
Professor Slichter pointed out, however, as 
we noted earlier, that the board might be 
given the power “to attach conditions to 
patent grants for the purpose of protecting 
men against displacement.” 


board.” 


step in the 


No labor board of this nature was set up 
But it should be added that during the 1930's, 
and also during the 1950’s, extensive gov- 
ernmental investigations were made into the 
general question of technological change. 
The National Research Project on Reem- 
ployment Opportunities and Recent Changes in 
Industrial Techniques, conducted by the 
Works Progress Administration in the 1930's, 
published numerous studies and added greatly 
to our fund of information on the subject of 
technology and labor.” The National Re- 
sources Committee of the government also 
issued a valuable study, in 1937, entitled 
Technological Trends and National Policy 

During the 1940's, employment was at a 
high level and little was heard of technological 
unemployment. However, early in the 1950's 
the question again came into prominence. 
As a result of widespread concern over the 
new automation, another 
governmental inquiry was launched. In the 
latter part of 1955, hearings were held by 


phenomenon of 


the Subcommittee on Economic Stabiliza- 
tion of the Joint Committee on the Economic 
Report on the subject of “automation and 
technological change.” A great deal of in 
formation collected, and the inquiry 
aroused considerable public interest. Since 
then there have been additional hearings by 
the subcommittee on the same general question 


was 


Organized labor, however, does not ap- 
pear to be satisfied with these hearings, or 
with the action that followed 
This is suggested by the fact 
December, 1957, 
to start “a 


at least has 
the hearings. 
that at its convention in 
the AFL-CIO urged 


continuing study of the social and economic 


Congress 


impact of automation and the new tech- 
nology.” * Early in 1959, Walter Reuther 
made a somewhat similar proposal, with 


management and labor, however, to perform 
the task. 
ment of a “technical clearing house” 


Reuther proposed the establish- 
where 
the two parties could discuss the impact of 
automation on unemployment and job shifts.” 


After the hearings held in 1955, the Joint 
Committee on the Economic Report made 
a number of recommendations, to some of 
which we shall refer in other parts of out 
feel that exten- 


sive legislative program for coping with the 


discussion. It did not any 


problem of technological unemployment was 


necessary. “At this stage of the investiga 
tion,” the committee declared, “no specifi 
broad-gage economic legislation appears to 
be called for.” The reason given was that 


statute books the 


9 on 


“we already have on our 
Employment Act of 1946.’ 


In a number of ways, however, the gov 


ernment has shown continuing interest in 


both the 
technological change.” 


and human 
The 


Statistics, for example, throug! 


aspects ol 
| abor 


its Division 


technical 
Bureau of 


of Productivity and Technological Develop 


ments, has carried on a number of valuable 


investigations. Included in these investiga 
tions is a series of case studies of automated 
plants in which attention is given to the 
human problems of adjustment. The Civil 
Service Commission has been giving thought 
to reducing the hardships caused by tech 


nological change in the government service 
This is in line with a view expressed by the 





“ Following are the titles of some of the 


studies: Effects of Technological Develop- 
ments upon Capital Formation; Industrial In- 
struments and Changing. Technology; Trade- 
Union Policy and Technological Change; 
Technology and the Mineral Industries; and 
Summary of Findings to Date. 

22 American Federationist, January, 1958, 


p. 29. 


“+ New York Times, January 8, 1959, p. 22 


Technological Change 


% Automation and Technological Change (Re- 
Economic 


port of the Joint Committee on the 
Report to the Congress of the United States 
84th Cong., 2d Sess., Rept. No. 1308, p. 13) 

* See the speech by Ewan Clague The 
Interest of the Federal Government in Auto- 
mation,’’ printed by the Bureau of Labor 
Statistics, United States Department of Labor 
(1958) 
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Joint Committee on the Economic Report 
that the government should be a model em- 
ployer. The Bureau of Labor Security of 
the Department of Labor has been working 
on new methods for testing and placing the 
victims of technological change, and a plan 
has been adopted by the employment service 
under which older workers receive special 
help. The Bureau of Apprenticeship and 
Training has also stepped up its work of 
encouraging industrial training programs. 


Increasing Labor Mobility 


The amount of technological unemploy- 
ment existing at any given time depends in 
part on the with which displaced 
workers are reabsorbed into new jobs. This, 
in turn, is dependent upon (1) the rate at 
which new jobs come into existence and 
(2) the ease with which displaced workers 
can move into new jobs. The former is 
what one might call a “labor demand” prob- 
lem, the latter a “labor supply” problem. 


speed 


Though these two problems are interre- 
lated, the chief emphasis in discussions of 
technological unemployment in times past 
has ordinarily been on matters relating to 
the demand for labor—on the processes in- 
volved in the creation of new jobs. Supply 
considerations, relating to the occupational 
and geographical mobility of the displaced 
workers, though they have not been over- 
looked, have received less attention.” It is 
probable that in the years ahead, as auto- 
mation continues to spread and also as atomic 
energy is put to industrial uses, these consid- 
erations will receive much more attention. 

On the question of the amount of occupa- 
tional mobility necessitated by automation 
there is some difference of opinion. The 
general view has been that the new develop- 
ments in technology will call for large 
amounts of labor upgrading, which means 
that the degree of occupational mobility re- 
quired will be high. If this contention is 
true, it follows that in the coming years a 
very large training and retraining program 
will be needed. If workers whose jobs will 
be eliminated by automation and other tech- 
nological improvements are to continue work- 
ing for their present employers or to obtain 
jobs elsewhere, they will have to become 
equipped for their new tasks. 


A recent investigator, however, has called 
into question the labor-upgrading thesis 
Professor James R. Bright argues that “de- 
spite a number of exceptions here and there,” 
automatic machinery results in lower work- 
force skills. He declares that he sees “little 
justification for the popular belief that pres- 
ent labor is employable in automated plants 
only with extensive retraining.” 


Because of the conflict in opinion on the 
labor-upgrading issue, it would seem highly 
desirable to have the question still more 
thoroughly examined. On this matter, and 
on other aspects of the problem of automa- 
tion and labor, we do not have at the present 
time enough of “the facts.” Until we have 
more information it would seem unwise for 
the federal government to undertake any 
extensive program for retraining displaced 
workers. This task should be performed 
largely on a company-by-company 
with encouragement, however, and possibly 
financial and other aid from the government 


basis, 


Whatever may be the over-all effect of 
automation and other technological changes 
on work-force skills, the unions are insisting 
more and more on the insertion of retrain- 
ing provisions in their collective bargaining 
agreements. The “union view,” according 
to an AFL-CIO publication, is that “train- 
ing, even if quite comprehensive and whether 
required in a school or on the job or both, 
should be provided by management for dis- 
placed workers willing to undertake the 
training, with payment during the training 
period at the worker’s regular rate of pay.”™ 
The unions recognize that this obligation on 
management should apply only to workers 
who give promise of developing the qualifi- 
cations needed in the new tasks—but they 
“want management to make every effort to 
obtain such trainees from the existing ranks.’ 


That management has some obligation to 
train displaced workers for new jobs can 
hardly be denied. There is a danger in- 
volved in this situation, however. If the 
employer is forced to undertake the retraining 
task, 
considerable, it is possible that he may hesi- 


and if the costs involved should be 
tate to introduce new methods in his plant. 
He may conclude that such a step would be 
economically undesirable. Certainly, one can 
hardly expect an employer to make use of 





27 The present writer discusses this issue in 
an article on ‘“‘Labor Immobility and Tech- 
nological Unemployment,’’ in Social Forces, 
March, 1941, pp. 426-434. During the last few 
years there has been a great increase in the 
attention given to ‘‘supply considerations.”’ 

*% Harvard Business Review, July-August, 
1958, pp. 85, 97. 
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* Report cited at footnote 13, at p. 30. For 
a good example of a retraining program in a 
unionized enterprise, see A Case Study of a 
Modernized Petroleum Refinery (Bureau of 
Labor Statistics, United States Department of 
Labor, Report No. 120). 
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new machines and methods if such a step 
involves little prospect of financial gain. 

In view of this fact and in light of the 
great need for increasing the productivity 
of industry, in the present cold-war condi- 
tion of the world, a strong case can be made 
for shifting more of the “human costs” of 
mechanization onto society. In other words, 
and with reference to the particular matter 
under discussion, there would seem to be 
some point in having the federal govern- 
ment meet at least part of the costs incurred 
by employers in retraining displaced work- 
ers. This policy would promote mechaniza- 
tion and increase productivity at the same 
time that it would aid the victims of the 
improved techniques. In communities where 
the amount of labor displacement is sub- 
stantial, it may be very desirable for the 
local and, possibly, the state government to 
cooperate with employers and unions in re- 
training programs. This is especially de- 
sirable where displaced workers in sizable 
numbers must seek new employers.” 

In addition to requiring a certain amount 
of occupational mobility, technological in- 
novations may call for some degree of geo- 
graphical mobility as well. If labor could 
be bought and sold—and shipped—like an 
ordinary article of commerce, this would 
not be the case. But, as an economist of an 
earlier generation pointed out, “the laborer 
must, so to speak, deliver the labor him- 
self,” and “it matters little that work is 
plentiful elsewhere, if the laborer remains 
where his commodity is a superfluity.” ™ 

The necessity of moving to a new loca- 
tion may be forced upon a worker because 
of an actual shift of industrial operations 
For example, an employer who is planning 
on “automating” his plant may decide to 
build a new factory located in the country 
or in another community instead of using 
his old establishment. If this is done, the 
amount of displacement is likely to be large 

that is, unless steps are taken to promote the 
shifting of the workers heretofore employed 


decades ago the suggestion was 
if the unions would use a part 


obtained by the 


Some 
made that 
of the 
machine to aid their members in relocating 
industries, the 


“ 


increased wages 


either in other places or 
direct hardship of the readjustment would 
be greatly lessened.” Though some unions 


would probably be willing to extend financial 
help to their displaced members who must 
seek employment elsewhere, in general they 
would prefer having someone else provide 
the aid. 


An AFL-CIO publication has expressed 
the desire that employers pay all the mov 
ing expenses of transferred workers.” Such 
a policy is not entirely new in this country 
employers, acting voluntarily, have 
aided in the shifting of their workers to new 
locations. Moreover, under the Washing- 
ton Job Protection Agreement in the rail 
road industry the policy is operative. If, in 
the case of a merger of two or more carriers, 
relocate, not 


Some 


employees are compelled to 
only are their moving expenses paid by the 
employer, but also their living expenses 
while they are relocating. In addition they 
are reimbursed for any losses incurred as a 


result of the forced sale of their homes 


It is probably as true today as it was in 
the time of Adam Smith that 
most 


“man is of all 
difficult to be 
from the em- 


forms of luggage the 
transported.” Financial aid 
ployer would help to facilitate the trans- 
portation of this valuable form of “luggage 
lessen the volume of 


and, in the 
technological unemployment. It 
too much to expect that the principles of 
the Washington Job Protection Agreement 
—not all of mentioned 

will become applicable t 
to all types of labor displacement, but there 
can be little doubt 
the unions will press for the more extensive 


process, 
would be 


been 
all industries and 


which have 


that in the years ahead 


adoption of these principles 
Though displaced workers may sometimes 

have the opportunity of following their em 

ployer to a new job location, very often sucl 


workers must seek employment with new 
employers in new locations. In these in 
stances the possibility of the employer 


either the old employer or the new one 


meeting the costs of moving is 


promising. For workers in this position—in 


fact, for all workers willing to move to new 


might make 


job locations—the government 


a loan, on very generous terms, to cover 


moving expenses, or it could even make an 
Such could be 


public employment 


grant. assistance 


through the 


outright 
extended 


offices. 





3% A general discussion of the question of 
retraining will be found in the report of the 
director-general (David A. Morse), at the 
International Labor Conference, Fortieth Ses- 
sion, Geneva, Pt. I, ‘‘Automation and Other 
Technological Developments,’’ at pp. 51-58. 
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“John Davidson, The Bargain Theory of 


Wages (New York, J P. Putnam's Sons 
1898), p. 200 
* George Gunton Trusts and the Public 
(New York, D. Appleton and Company, 1899) 
p. 173. 
‘3 Report cited at footnote 13, at p. 30 
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In an economy in which industrial change 
is constantly going on, a substantial degree 
of geographical labor mobility is highly de- 
sirable. To be sure, there is no need “that 
the whole body of laborers should be or- 
ganized like a Tartar tribe, packed and 
saddled ready for flight.” But a sizable 
portion of them should be able to move to 
new job areas. This is essential to the rapid 
growth of the economy and to the minimi- 
zation of the volume of technological un- 
employment. 

The granting of financial assistance to 
workers who are willing to move to new 
jobs would help to promote geographical 
mobility. So, too, would an expansion of 
the “clearance” work of our public employ- 
ment offices. In 1957, the offices of the 
United States Employment Service referred 
416,090 workers (some of whom were per- 
haps technically displaced) to jobs in out- 
side areas. Of these, 154,723 were placed.™ 
This is a considerable number but, in an 
economy as vast and dynamic as ours, more 
clearance work of this sort should be 
carried on. 


Shorter Hours 

There is a widespread feeling in this 
country that an effective way for coping 
with the problem of technological unemploy- 
ment would be to reduce the hours of work. 
In many of the discussions of automation 
during the last few years, pronouncements 
have been made on the desirability and the 
necessity of cutting the length of the work- 
week, “In the last analysis,” one writer has 
affirmed, “it is this steady increase of leisure 
that will have to be relied on to solve the 
problem of the technologically displaced.” ” 
“The answer to the machine,” the president 
of the International Longshoremen’s and 
Warehousemen’s Union, has declared, “is 
shorter hours, with no cut in take home pay.” ” 

Advocacy of shorter hours as a means for 
dealing with technological unemployment 
(and unemployment in general) is not just a 
by-product of the recent development of 
automation. The argument used 70 
years ago by Samuel Gompers. In his an- 
nual report to the American Federation of 
Labor in 1887, Gompers stated: “The dis- 
placement of labor by machinery in the past 


was 


period in our history.” Then, after citing 
various examples of mechanization, he went 
on to say: “The answer to all opponents to 
the reduction of the hours of labor could 
well be given in these words: “That so long 
as there is one man who seeks employment 
and cannot obtain it, the hours of labor are 
too long.’ ”* 


At first sight it might seem that a shortet 
workweek would make a great contribu- 
tion to solving the problem of technological 
unemployment. A little reflection, however, 
will reveal the fact that while a reduction in 
hours may temporarily cut down the amount 
of such unemployment it will not perma- 
nently free us from the problem. This is 
due to the simple fact that a reduction in 
hours does not strike at the root causes of 
technological unemployment or of any other 
If it did, we would 
since the 


type of unemployment. 
have little unemployment, 


now 

length of the workweek during the last 

century has been cut almost in half. 
Those persons who think that shorter 


hours will largely do away with technologi- 
cal unemployment are guilty of endorsing, 
whether thev realize it or not, the discredited 
“lump of labor” idea. They are subscribing 
to the notion that the amount of work to 
be done is more or fixed and, hence, 
that as the machine does more of the work, 
there is that much less for man. In an 
economy as dynamic as ours, such an idea 
is utterly untrue. 


less 


One point, however, must be granted 
During the period that a permanent shift is 
being made from one hour level to another 
—from, say, 40 hours a week to 36 hours— 
the amount of technological unemployment 
would be reduced. It would be reduced in 
the same fashion that seasonal or cyclical 
unemployment is lessened when the shorter- 
hour, or work-sharing, policy is temporarily 
introduced. In the “short run,” the amount 
of work to be done in an 
given industries in the economy, is largely 


economy, or in 


fixed. This is especially the case when either 
the economy in general or individual indus- 
tries in the economy are in a depressed 
Thus, there are circumstances 
under which a share-the-work policy is de- 
sirable. But, in the “long run,” 


of work is not fixed, and a share-the-work 


conditions. 


the amount 





1958, Sex 


few years has exceeded that of any like policy as such is undesirable. 
* These expressive words are from Francis %* New York Times, September 28 
A. Walker, The Wages Question (New York, 5, p. 16. 


Henry Holt and Company, 1876), p. 180. 

%* Annual Report of the United States Depart- 
ment of Labor, Fiscal Year 1957, p. 96. 

% Reporter, April 7, 1955, p. 17. 
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3% Samuel Gompers, Labor and the Employer 
(compiled and edited by Hayes Robbins New 
York, E. P. Dutton & Company, 1920), pp 
81-83. 
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It is true that a permanent reduction in 
hours can lessen the amount of technological 
unemployment for the time being, but when 
the lower-hour plateau is reached and the 
economy becomes adjusted to the new-hour 
standards, there can be just as much unem- 
ployment as before. This does not mean 
that the hours of work should not be re- 
duced. It simply means that other, and 
more substantial, reasons must be given for 
shorter hours. Briefly, the basic question 
involved here is whether at the present 
time, and in view of the economic and 
political situation in the world, we can 
“afford” shorter hours. The issue here is a 
large one and cannot be examined in the 
present discussion. 


The point should be made, however, that 
if a reduced workweek is to be introduced 
into industry it would be undesirable to 
bring it about by legislation—that is, it 
would not be wise, at the present time, to 
reduce the 40-hour standard in the Fair 
Labor Standards Act and the Walsh-Healey 
Act. A better method would be to have the 
shorter hours established by the process of 
collective bargaining. This would make 
possible a larger degree of flexibility, per- 
mitting variations in hour standards from 
plant to plant, and from industry to indus- 
try. At some future date, after we had 
miade more progress in the matter, the hour 
standards in our wage and hour laws could 
be lowered. 


Returning to the main question before us, 
it should be added that temporary reductions 
in hours in specific enterprises may reduce 
the amount of actual labor displacement 
resulting from technological improvements. 
This is one of a variety of policies that man- 
agement and should consider. in 
their attempt to lessen the impact of tech- 
nological change. The likelihood is, how- 
ever, that other approaches to the problem 


unions 


would be more effective. In some cases it 
might be possible, of course, to combine 
the method of with 


more other policies, including that of re- 


shorter hours one or 


training displaced workers. 


Price Flexibility 


In the older discussions of 
unemployment, it 


technological 
change and fre- 
quently—if not generally—assumed that the 
made by the new, 


was 


price of articles cost- 


reducing methods would decline. Writing 
before the industrial revolution “formally” 
started, an English theologian-economist 
named Josiah Tucker made the following 
observation: “What is the Consequence of 
this Abridgment of Labour, both regarding 
the Price of the Goods, and the Number of 
Persons employed? The Answer is 
short and full, viz. That the Price of Goods 
is thereby prodigiously lowered from what 
otherwise it must have been; and that a 
much greater Number of Hands are em- 
ployed.” * Several decades later another 
writer stated in a somewhat similar vein: 
“The outward sign by which the improve- 
ment manifests itself to the public is a fall 
of price in the commodity to which the 
improvement is applied.” ” 


very 


There can be no doubt that if the in- 
troduction of a given cost-reducing innova- 
tion leads to a lower price on the article 
produced, the amount of labor displacement 
resulting from the innovation will be de- 
creased. At a lower price more units of the 
article will be sold and the amount of labor 
curtailment will be cut down. In fact, it is 
possible—depending on the degree of “de 
mand elasticity” — to have an actual increase 


in the number of persons employed. There 
may still be some labor displacement, how 
ever, if the present workers are not fitted 
for the new tasks that are now open. But 
at least these workers have a bette 
price of the 


had 


chance 
of being retained than if the 
article had not fallen and no 
occurred in the number of units sold 


increase 


Today we cannot be as certain as the 


older economists were on the 


price declines. To be sure, there are numer- 


question of 


technological im 
lower 


ous instances in which 


provements are followed by prices, 
but the exceptions to this rule are frequent 
and highly important. The 
monopolistic influences in our economy makes 


presence ol 
it possible for the monetary gains resulting 
from improvements to be directed 
away from the into other 
channels. Thus, 
monopoly elements in business 


these 
consumers and 


where there are strong 
in the product 
| 


lower costs 


may be Where 


there is monopoly in the labor market, the 


words—the 
profits 


market, in other 


reflected in higher 


lower costs may lead to higher wages 


In either of these two cases the problem 


of technological unemployment is 


intens1 
fied. It is true, to be | 


sure, that the higher 





* R. L. Schuyler, Josiah Tucker, A Selection 
from His Economic and Political Writings 
(New York, Columbia University Press, 1931), 
p. 241. Tucker pointed out (at p. 242) that the 
increase in the employment of ‘‘Hands’’ was not 
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immediate, but in the End Tucker's re 
marks are from his /nstructions for Travellers 
published in 1758 

”“ The Westminster 
p. 124 


Review, January 1826 
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profits and higher wages are ordinarily 
spent and not hoarded. In this way they 
help to create new employment opportuni- 
ties. But—and this is the important point— 
the new jobs are not likely to be in the same 
industry and in the same locality in which 
the technological improvements were in- 
troduced. Moreover, there may be some 
lag in the creation of the new jobs. 

It is clear that, from the standpoint of 
lessening the amount of labor displacement 
and the amount of occupational and geo- 
graphical shifting of the labor force, it is 
much better to have the monetary gains of 
specific technological changes reflected in 
lower prices on the goods in question rather 
than in higher profits or larger wages. 
(This does not mean, however, that a falling 
general price level is desirable. That is a 
different issue.) The big problem is to dis- 
cover a satisfactory plan for achieving the 
lower prices. 

There have been numerous statements 
about the desirability of having all three 
groups—consumers, employers and workers 
—share in the gains of technological im- 
provements. But so far no means have been 
adopted for achieving the goal; at least not 
as far as the consumers are concerned. A 
number of proposals have been made, 
however. 

Walter Reuther’s famous profit-sharing 
plan, which he advanced in 1958, represented 
an attempt to achieve a tripartite sharing 
of the gains of increased productivity in the 
automobile industry. Under the Reuther 
proposal, “excess” profits would be shared 
on the following basis: one half to stock- 
holders and executives; one quarter to wage 
and salaried workers; and one 


consumers—in the form of a 
41 


earners 
quarter to 
price rebate to car purchasers. 

A plan of a nature somewhat similar to 
that of Mr. Reuther’s plan is the one suggested 
by former Senator Flanders. Mr. Flanders 
proposed that the “profits” resulting from 
any increase in productivity should be 
equally divided among the three parties. If 
the principles he advances are accepted, said 
Mr. “then for the future, labor 
negotiations can be carried on rationally 
and to the benefit of all, instead of being a 
scramble to see whether management or 
labor is to get the biggest piece in the newly 
baked pie.” “ 


Flanders, 


The plans suggested by Mr. Reuther and 
Mr. Flanders have the merit of being spe- 
cific. But there is not much likelihood that 
they will be adopted, at least on any appre- 
ciable cases the forces ot 
competition will ensure that the consumers 
benefit from technological innovations. In 
other instances, however, we shall continue 
to witness a struggle between management 
and labor as to which one will obtain the 
larger share of “the newly baked pie,” with 
the consumers getting little if anything. 


scale. In some 


Regardless of which of the two parties 
gets the larger share, the volume of tech- 
nological unemployment resulting will be 
greater than if the consumers had received 
some of the pie. 


Even with the prices of individual goods 
not falling in keeping with lower 
however, the amount of technological un- 
employment can be held down if our econ 
omy can be kept operating at a high level 
This consideration leads to another aspect 


costs, 


of our problem. 


Expanding Economy 


The fact is commonly recognized, 
the point is often made, that in a growing 
economy the impact of technological change 
on labor can be greatly reduced. The first 
recommendation made by the Joint Com 
mittee on the Economic Report (after the 
1955 Congressional hearings on automation 
and technological change) was a plea that 
“the private and public sectors of the Na- 
tion do everything possible to assure the 


and 


maintenance of a good, healthy, dynamic, 
and prospering economy.” “ 


Some months earlier President Eisenhower 
had declared that jobs for technologically 
displaced workers would be provided by an 
expanding economy, and that fear concerning 
automation had been exaggerated.“ 


There can be no doubt that a growing 
economy can supply new jobs. In fact, if 
we are to avoid having a constantly increas 
ing “industrial reserve army” our economy 
must grow. With the extensive adoption of 
ilabor-saving techniques in industry and 
with the large additions being made each 
year to the nation’s labor force, the rate of 
expansion must be large in order to provide 


work for all those who seek it. 





“1 New York Times, January 14, 1958, pp. 1, 
36-37. See also Reuther’s Profit-Sharing De- 
mand, a report published by the Chamber of 
Commerce of the United States (May, 1958). 
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© ‘Automation and Recent Trends,’’ Hearings 
before the Subcommittee on Economic Stabiliza 
tion of the Joint Economic Committee, 85th 
Congress, Ist Session, pp. 20-21. 

** See report cited at footnote 25, at p. 13 

** New York Times, March 17, 1955, p. 17 
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One of the earmarks of an expanding 
economy is technological progress in the 
industries already established. This involves, 
almost inevitably, a certain amount of labor 
displacement, though the secular growth of 
such industries may keep the amount down. 
Another characteristic of such an economy, 
however, is the building up of new indus- 
tries. These are of various types: They 
may supply a new type of product; they may 
furnish a new kind of service; they may 
manufacture the new machines and instru- 
ments that are being put into use. In these 
industries many additional jobs are created. 
To some extent there may be a loss of jobs 
in older employments, as a result of shift 
of purchasing power to the new undertak- 
ings, but in a dynamic economy the gain in 
jobs in the former industries more than 
offsets the loss of jobs in the latter. Thus, 
though the labor displacing power of an 
expanding economy may be quite large, 
its labor reabsorption power will be greater 
Under these circumstances the total amount 
of technological unemployment existing at 
any given time need not reach serious pro- 
portions. 

It would take us too far afield to discuss 
the question of high-level employment and 


economic expansion. But one or two gen- 
eral observations may be made. In the first 
place, we probably know more about this 


In recent 
“gre wth 


question today than ever before. 

years we have become increasingly 
new branch of economics— 
growth economics—has come into promi- 
nence, and the elements of growth, both in 
developed and underdeveloped areas of the 
world, have become the object of close 
study. It is to be hoped that from the vast 
body of knowledge we are accumulating on 
the process of growth, wiser policies on the 


conscious.” A 


part of government, management and labor 
will result. One of the consequences of such 
policies and of such growth would be an 
alleviation of the problem of technological 
unemployment. 

It should be emphasized, however, that 
growth 
the problem of technological unemployment 


economic does not entirely solve 
At the’same time that we have a condition 
of prosperity and high-level employment in 
the economy as a whole, we can have low 
employment in specific areas and in specific 
occupations—low because of specific tech- 


changes. Though the scattered 


“pockets” of 


nological 
technological unemployment 


may be reduced in a condition of 


size by 





* For a general discussion of this question, 
see report cited at footnote 30, pp. 44-50 
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general economic growth, 
eliminated. It is here that 


more detailed, grass-roots nature are needed 


they are not 


policies of a 


Other Policies 


In attacking the problem of technological 
unemployment, society, employers and un- 
ions all have a part to play. Apart from 
adopting general policies favorable to eco 
nomic growth, society—through its various 
levels of government—could expand some 
of its individual employment programs 
example, the federal and state governments 
might 
of our public employment 
offices, of which there are now 


For 


well increase the scale 


rf operations 
offices hese 
1,750 on a 
full-time basis and over 2,000 on a part-time 
might their 
making a systematic and continuous study 


basis, broaden out work by 
of impending technological changes in the 
communities or districts in which 
located. 
of the facts on the question ot technological 
change at the same time that it would give 


they are 
This would supply us with more 


the offices a better basis on which to carry 


on their placement work. These offices, and 
other agencies too, could expand their voca 
tional work. During a period 


when the employment pattern of the nation 


counseling 


is undergoing profound changes, such coun 
v 


seling is of immense importance and should 


be conducted on a large scale 


The whole educational program of the 


economy should be more closely geared to 
the changing employment pattern. This is 
an undertaking that should engage the at 
tention not only of governmental bodies, 
but of private individuals and organiza 
tions.” Such an undertaking should include 


adequate provision for adult education and, 


where feasible, for retraining displaced 
workers. 
The work that is already being done i 


vocational guidance and in adjusting our 
educational program to the 
today and tomorrow 
emphasized. But more could be 


should be attempted, if we are t 


conditions of 
should not be under 
attempted 
and 
promote growth in the and eas¢ 
the lot of 


growth. 


economy 


those who are injured by the 


In the matter of detailed policies at the 
“plant level,” we already have a good idea 
of what should be done. The problem is 


largely one of applying familiar knowledge 


of accepting principles which to some extent 
have already been used. These principles 
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have been applied in instances of specific 
technological changes,” as well as in cases 
of such large-scale changes as the closing- 


down of plants.* 

Joint consultation between management 
and labor concerning impending technologi- 
cal changes would do much to alleviate 
unjustified fears concerning such changes 
and help in the formulation of policies for 
coping with fears that are justified. Some 
limitation on management’s absolute right 
to make technological innovations regard- 
less of the human costs involved seems 
definitely justified, though the limitation 
should involve the adoption of ameliorative 
methods rather than restrictions on the ex- 
tent of the innovations. 

The payment of severance pay to workers 
who are forced out of their jobs by tech- 
nological changes and other changes is a 
policy that is becoming increasingly com- 
mon; its further use should be encouraged. 
Such pay, along with unemployment in- 
surance, would give to the displaced workers 
a substantial measure of security during 
the time they are seeking, and perhaps be- 
coming equipped for, other jobs. To make 
certain that money is available for this 
purpose, it would seem desirable to build 
up a fund ahead of time. 

The shifting of unneeded 
tween departments, and possibly between 


workers be- 


plants, is another method of helping to 
lessen the impact of technological change. 
This process is likely to necessitate some 
retraining of the workers involved, but em- 
ployers should be further encouraged—and 
further pressed by unions—to make use of 
the policy. Some workers, of course, may 
not have the inherent qualifications for the 
new jobs nor be_able to benefit from any 
retraining program. These workers would 
have to obtain employment elsewhere. Even 
for them, the employer, with his contacts 
with other employers, might be able to 
render some assistance. 

Workers who are going to be displaced 
by technological changes are entitled to ad- 
their displacement. The 
result in the 


vance notice of 
giving of such 
premature leaving of some of the workers, 
but that is a risk the employer should be 


notice may 


willing to take. 

These are some of the policies that man- 
agement, acting alone or jointly with the 
union, could use in lessening the employ- 
ment impact of technological change. Until 
policies such as these are widely adopted, 
the lot of workers who have been 
“sacrified to the good of their fellow-citizens 
and of posterity” will often be an unfortu- 
A situation of this sort is difficult 


those 


nate one. 
to justify in any “Affluent Society.’ 


[The End] 


WORK STOPPAGES—FIRST QUARTER, 1959 


90,000 workers, began during the month. 


The Bureau of Labor Statistics of the 
United States Department of Labor re- 
ports that approximately 675 stoppages, 
involving 240,000 workers, began in the 
first quarter of 1959, as against 562 stop 
pages and 277,000 workers recorded in 
the same period in 1958. In the first 
quarter of 1959, total idleness caused by 
stoppages amounted to 4.5 million man- 
days, or 0.17 per cent of all man-days 
worked in nongovernmental employment. 

Estimates for March, 1959, revealed an 
increase over February levels in the num- 
ber of stoppages and workers involved, 
but man-days of idleness declined. Ap- 
proximately 250 stoppages, involving 


*In this connection, see Bulletin No. 908-10 
of the United States Department of Labor, 
Bureau of Labor Statistics, Collective Bargain- 
ing Provisions: Union-Management Cooperation, 
Plant Efficiency, and Technological Change; 
also report cited at footnote 30. A good case 
study, from an occupational point of view, will 
be found in Maintenance of Way Employment 
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With another 100 stoppages continuing 
from February, March strikes resulted in 
a million man-days of idleness, a low 
level for the month. 

The largest stoppages beginning in March 
involved about 7,000 workers or more in 
the southeastern Kentucky coal fields 
The strike of 15,000 Allis-Chalmers Com- 
pany workers, which began early in 
February, continued through March 

Although 20 per cent more strikes be- 
gan during the first quarter of 1959 than 
during the same period of 1958, the nym- 
ber was less than in any other postwar 
year 


on U. 8. Railroads, by William Haber and 
others (Detroit, Brotherhood of Maintenance 
of Way Employes, 1957). 

*“ For a thorough study of a plant shutdown, 
and labor adjustments involved, see Leonard 
P. Adams and Robert L. Aronson, Workers and 
Industrial Change (Ithaca, New York, Cornell 
University, 1957). 
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Representation Rights of Professional 


and Technical Employees 


By ELI POLNER 





Considering a recent United States Supreme Court decision broadening 
the area of allowable review by federal courts of NLRB certifications, 


the author considers whether 


the objectives 


of the Taft-Hartley Act 


will thereby be subverted. Mr. Polner is a member of the New York bar. 





HE recent United States Supreme Court 

pronouncement in Leedom v. Kyne' 
the grave question of whether the national 
labor policy will be subverted by the judicial 
interpretation given to Section 9{b) of the 
Labor Management Relations Act.’ Ulti- 
mately, this will be determined by the ex- 
tent of equitable jurisdiction granted to the 
federal courts in reviewing bargaining unit 
decisions by the National Labor Relations 
Board. In order to gain an adequate per- 
spective as to the significance of this deci- 


raises 


sion and to evaluate its consequences, it is 
essential that we 
ground of the representation rights of pro 
fessional and technical employee 


review the historic back- 


s engaged 
in interstate commerce. 

The 
technical employee 
porate industrial during the last 
two decades adds further impetus to this 


emergence of the professional and 
as a prime force in cor 


success 


examination of representation rights, so that 
their position in the fabric of labor legisla 
tion can be clearly understood. 


Historically, the professional employee 
has avoided, and often outspokenly 


to, concerted group activity to further his 


objecte d 
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cated that this section of the act was to be 
given a broad elastic meaning, as protected 
groups are not only those who fit into con- 
ventionally characterized employee groups. 
However, it was conceded that such em- 
ployees had an entirely different community 
of interest in regard to wages, hours and 
working conditions from that of other work- 
ers covered by the act. 


In clarifying its attitudes toward profes- 
sional and technical employees, the Board, 
early in its history, took the position that 
when a balance of facts could reasonably 
establish the appropriateness of either of 
two bargaining units, the decisive element 
would be the desire of a majority of that 
This self-determination election has 
since become known as the “Globe 
trine”* and has been used with increasing 
frequency throughout the years in profes- 
technical unit formulations.* 


unit. 
doc- 


sional and 


In applying this doctrine, the Board ex- 
tended the results of the Globe case, which 
initially referred to unit determinations af- 
fecting production and professional em- 
ployees, to situations involving professional 
workers and subprofessional technicians 
and/or white-collar workers. In the Shell 
Development case,” an intervening group of 
professional engineers and chemists assisted 
the company in showing that they should be 
from laboratory technicians 
because of function, training, experience 
and supervisory responsibility. In stating 
the Globe doctrine’s anplicability to the facts 
of this case, the Board extended its policy 
of self-determination elections by the fol- 
lowing language: we find that the 
professional employees might properly be 
considered either as a separate unit or as 
part of a larger unit composed of profes- 
sional and nonprofessional employees. Under 
such circumstances, we apply the principle 
that the determining factor is the desire of 
the professional employees. We shall, there- 
fore, direct separate elections in order that 
we may ascertain the wishes of the profes- 


distinguished 


’ 


sional employees.’ 


doctrine 
which 


Other decisions applying this 
held that a prior informal election 


was recognized by company management 


was not a bar to a Board-sponsored “Globe” 
election, as Section 9(a) delegated to the 
Board the exclusive determination of col- 
lective bargaining representation; this power 
could not be appropriated by third parties.” 
However, in two situations the Board tacitly 
allowed the demonstrated wishes of third 
parties to remain in force, when (1) pro- 
fessional employees are performing work 
identical with, or similar to, that of non- 
professional employees“ and (2) after a 
consent election, provided the appropriate 
unit was agreed upon by the employer and 
the union. 


With few exceptions, the Board consistently 
found that an adequate basis existed for 
excluding professional and technical em- 
ployees from a production or maintenance 
unit. Its decisions were primarily based on 
such criteria as a contrasting history of 
bargaining or education, experience 
compensation disparate from that of produc- 


tion and maintenance employees.” 


and 


The high-water mark of such decisions 
under the Wagner Act occurred in the 
Tennessee Copper Company case, where the 
Board held that the existence of a profes- 
sional employee group was prima-facie evi- 
dence of .unsuitability for inclusion in a 
production unit. Furthermore, the Board 
took the position that only “work actually 
done” would determine whether the em- 
ployee performing his task was to be included 
in a professional unit.“ The 
training and background of the 
would not be acceptable factors in deter- 


education, 
individual 


mining his inclusion or exclusion from the 
bargaining unit of professional employees 


Taft-Hartley Amendment 


In 1947, Section 9(b) of the Labor Man- 
agement Relations Act was passed into law. 
This limited the National Labor Relations 
Board’s jurisdiction to determine the appro- 
priate unit for collective bargaining when 
such decisions were required in unfair labor 
practice and representation cases. 


In passing such legislation, Congress ex- 
plicitly rejected the exemption of profes- 
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sional employees from a union shop.’ 
doing so, it manifested its intent to codify 
previous Board policy during the Wagner 
Act period. Nevertheless, professional groups 
in general were satisfied with these results 
as they partially reduced the Board’s dis- 
cretionary powers and allowed a number of 
professional groups to break away from 
larger nonprofessional bargaining units. 


$y enacting Section 9(b), Congress pro- 
hibited the Board from deciding “that any 
unit is appropriate for such purposes if such 
unit includes both professional employees 
and not professional 
employees unless a majority of such pro- 
fessional for inclusion in 
such unit.” 


employees who are 


empk yyees vote 


Thus, it accepted the views of many pro- 
fessional societies, that their members had 
unique representation problems because of 
their numerical minority and interest in 
maintaining professional standards and were, 
thereby, entitled to statutory protection.” 
However, the Board still retained all of its 
discretionary powers regarding the regula- 
tion of unmixed professionali units.” 


Professional Employee 


The nature of professional work is thought 
of as sui generis. Although authorities differ 
as to the specific dimensions of the classic 
profession, it is accepted generally that it 
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encompasses (1) a body of erudite knowl- 
edge and a set of attitudes and techniques 
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success measured 
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practicing methods through associations and 


over 
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Although valid prior to the age of ad 
vanced technology, these time-honored stand 
ards have only underscored the medieval 
origins of the professional concept as de- 
veloped in the university halls of Europe, 
but lack the functional which 
would allow them to become definitive tools 
for legislators and jurists. Recognizing the 
need for a specific definition in the Labor 
Management Relations Act which would 
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level of higher specialized education.” How- 
ever, the Board has anomalously held that 
the incomplete use of all of the person’s 
technical knowledge does not deprive him of 
professional status.” Other decisions indi- 
cate that the Board will not accept salary 
as a determinant even where the group in 
earning equivalent or higher 


question 15s 
professional employees.” In 


salaries than 
deciding on the weight to be given licenses, 
the Board has held that a license can only 
be considered an additional! fact ™ and that 
the lack of a preclude an 
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2(12) of the Labor Management Relations 
Act, the Board in recent years has been 


confronted on a number of occasions by 
decisions made by the Wage-Hours Admin- 
under the Fair Labor Standards 


These decisions reveal that initially 


istrator 
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the Board admitted such awards as having 
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Act, the distinction in policies and purpose 
of this regulation requires that such deci- 
sions not be given persuasive effect under 
the Labor Management Relations Act.” These 
decisions would indicate discernment on the 
part of the Board, as the diverse back- 
ground connected with the passage of each 
of these statutes would indicate substan 
tially divergent Congressional intentions af 
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Neither the Wagner Act nor the Taft- 
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or make the ultimate 
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level of higher specialized education.” How- 
ever, the Board has anomalously held that 
the incomplete use of all of the person’s 
technical knowledge does not deprive him of 
professional status.“ Other decisions indi- 
cate that the Board will not accept salary 
as a determinant even where the group in 
question is earning equivalent or higher 
salaries than professional employees.” In 
deciding on the weight to be given licenses, 
the Board has held that a license can only 
be considered an additional fact * and that 
the lack of a license did not preclude an 
employee from obtaining professional status.” 


In analyzing these decisions, it seems 
clear that the Board will not be satisfied 
to accept anything less than complete stat- 
conclusive proof of 


These rigid stand- 
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ards of professional status have been relaxed 
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Act, the distinction in policies and purpose 
of this regulation requires that such deci- 
sions not be given persuasive effect under 
the Labor Management Reiations Act.” These 
decisions would indicate discernment on the 


part of the Board, as the diverse back- 
ground connected with the passage of each 
of these statutes would indicate substan- 
tially divergent Congressional intentions af- 
fecting the status of professional employees. 
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tribute, but not to perform the key function 
or make the ultimate decisions which are 
the responsibility of the professional em- 
ployee. A number of employees classified 
as technical employees under the Wagner 
Act were considered professionals under 
Section 2(12) of the Taft-Hartley Act. 
This close affinity between the functions 
of the technical employee and the profes- 
sional employee is important for industrial 
success and is well suited for unified repre- 
sentation in collective bargaining matters. 


The enactment of Section 9(b) and Sec- 
tion 2(12) of the Labor Management Rela- 
tions Act changed little in the treatment 
that the Board had accorded the technical 
employee except that before they could be 
included in a unit of professional employees, 


a majority of the latter would have to 
assent to such inclusion. Until recently, 
Section 9(b) had been interpreted by the 
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number of nonprofessionals in a predomi- 
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nantly professional unit 
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provided this would not substantially change 


majority of the 


the character of the unit.” 


However, the Supreme Court in a most 
recent decision has affirmed the right of a 
federal district court in enjoining the Board 
from allowing any nonprofessionals in a 
unit of professional employees without the 
voted approval of the majority of the pro- 
fessionals represented in the unit.“ In de- 
termining the this unit 
prior to statutory elections, the Board would 


appropriateness ot 


apply the basic standards of history of 


bargaining, group homogeneity and com- 


munity of interest. 


continued 


em- 


At present the Board has 
its policy of not 
ployees in production and maintenance units 
whenever any object to their in 
clusion.“ This Wagnet 
Act viewpoint that their representation in 
that 


such joint representation would not be an 


including technical 
parties 
was based on the 


terests were generally dissimilar, and 


absolute requirement of the Board 


that technical em- 


ployees were included in a broader unit was 


Furthermore, the fact 


% Milier Electric Company, cited at foot- 
note 30: Boeing Airplane Company (Seattle, 
Washington), 86 NLRB 368 (1949): Continental 
Motors Corporation, 77 NLRB 345 (1948) 

Leedom v. Kyne, cited at footnote 1, aff'g 
33 LABOR CASES { 70,954, 249 F. 2d 490 (CA 
D. of C., 1957). aff'g 31 LABOR CASES { 70,377 
148 F. Supp. 597 (DC D. of C., 1956) 

* Pollock Paper Corporation (Waterproof- 
Ohio Division), 115 NLRB 231 (1956): United 
States Gypsum Company (Sigurd, Utah), 114 
NLRB 523 (1955). 
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not sufficient reason to deny them the 
opportunity to a self-determination election.” 
However, in an unusual factual situation, 
when a unit of clerical, technical and pro- 
fessional employees showed lengthy history 
of joint representation and a recent election 
by the professional employees indicated a 
desire for continued unity in such a group, 
the Board would not ailow a 
create a separate technical, clerical 


schism to 
unit 


“in the absence of 
and 


The Board stated that 


any objection to technical 
clerical 


any statutory requirement and the fact that 


grouping 
employees and in the absence of 


the severance sought would in effect negate 


the recently exercised statutory rights o 
protessional employees to be included in the 
with the technical and 
find that the unit 
" Also, the Board rejected 
that the 
both pro 
duction-maintenance employees and techni- 
This retained 
deter 
labor 


unit clerical 


employees, we 


same 
sought is 
inappropriate.” * 
an employer’s contention 
labor union could not 


Samic 


represent 


cal employees in separate units 
the well-established right that in the 
mination of the qualifications of a 
organization to represent a given group of 
employees, the desires of the employees to 


be represented is of controlling importance 


Scope of Board Jurisdiction 


section 


Taft-Hartley Act, 
jurisdiction to de 


Under the 
9(b) limits the 
termine an appropriate bargaining unit where 


Board’s 


professional and nonprofessional employees 
that the 


does not affect the Board’s au 


are involved It is clear 
language 
thority 

The 


groups indicate that the size, 


regarding unmixed groups 


decisions in the area of unmixed 
type and com 


yosition of such units ts unrestricted with 
I 


the authority delegated to the Board a1 
remains the same as that which existed 
under the Wagner Act.” In deciding that 
Section 9(b) is inapplicable to a determina 
tion of the size and composition of a1 
unmixed professional group, the Boar 
stated that it was not compelled to joir 
all of the professional employees of one 


Inc 91 


Company and 


NLRB 178 (1950) 
American Fed 


Librascope, 
General Electric 


eration of Technical Engineers AFL 109 
NLRB 582 (1954) 
Westinghouse Electric Corporation (Lima 


Ohio), 115 NLRB 185 (1956) 
* Trenton Foods, Inc 101 NLRB 1769 (1952) 
‘NLRB v. Continental Oil Company (Ponca 
City Refinery), 17 LABOR CASES ‘ 65,523, 179 
F. 2d 552 (1950) Mueller Brass Company 1 
NLRB, 17 LABOR CASES ‘ 65,592, 180 F. 2d 40 
(CA D. of C., 1950) 
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employer into the same representation unit 
if segments of the group lacked the com- 
munity of interest required.” The dis- 
cretionary limits of Board jurisdiction are 
extremely broad, and the courts have not 
upset them provided they did not abuse 
their discretion or ignore or violate the 
law.” 

In addition, there is no limit placed on 
Board authority when they exclude pro- 
fessional employees of similar “ or dissimilar 
interests from joint representation units. 
However, in applying its discretion in form- 
ing units of unrepresented professional em- 
ployees, the extent of organization must 
only be a contributing factor in the Board’s 
determination. The statutory prohibition 
in Section 9(c) of the Labor Management 
Relations Act is directed against making 
the extent of organization controlling in 
such unit determinations. 


Under the 1947 amendment, the Board 
still retained substantial discretion in de- 
termining the appropriateness of the pro- 
fessional unit. If the Board decided to 
exclude professional employees from units 
of other professional or nonprofessional 
employees, their decision would not be af- 
fected by the statute. However, the estab- 
lished Board policy prior to Taft-Hartley 
was to allow the desires of the group to 
be decisive in a self-determination election. 
In carrying this policy forth under Taft- 
Hartley as a basis for Board certification, 
such inclusions or exclusions were gen- 
erally acceptable to the involved parties. 
Therefore, it should be noted that Section 
9(b) is not to be construed as a prohibition 
against the establishment of bargaining 
units composed of both professional and 
nonprofessional employees, but that the 
Board has consistently found such units 
appropriate when professional workers indi- 
cated in a separate election that they de- 
sired to be included in a larger unit.” 


A recent decision by the Supreme Court 
of the United States on the limit of Board 
jurisdiction under Section 9(b) has been 
made in Leedom v. Kyne,“ where a federal 
district court enjoined the Board inclusion 
of nonprofessional employees in a predomi- 
nantly professional unit without first allow- 





ing the professional employees to vote on 
inclusion. The previously accepted tenet, 
that if the predominantly professional char- 
acter of the unit was not destroyed no elec- 
tion was required, would have to be rejected 
on the basis of the specific language of 
the statute. The court felt that the refusal 
of the Board to conduct the required elec- 
tion worked irreparable harm to the statutory 
rights of the employee, that an appropriate 
unit for collective bargaining purposes shall 
include only professional employees unless 
a majority of them vote for inclusion of 
nonprofessional employees within the unit. 


Conclusiveness of Board Decisions 


Under the Taft-Hartley Act, judicial re- 
view of representation determinations of the 
National Labor Relations Board are limited 
to cases where the facts establish that the 
representation proceeding is the basis for 
the issuance of an order in an unfair labor 
practice case.” This is because 
Congress considered the representation pro- 
ceeding as an administrative step to col- 
lective bargaining and that action taken by 
the Board in such matters was intermediate 
and did not constitute a final order under 
Section 10(f) of the Labor Management 
Relations Act. Therefore, a certification 
or dismissal of a bargaining representative 
by a Board order is not 
final order which is reviewable by a federal 
circuit court. Fhe Supreme Court has 
held that the only “final orders” of the 
3oard are those issued in unfair labor 


essential 


regarded as a 


practice cases.” 

Although it has become an accepted 
principle that the bargaining unit deter- 
mination authority of the Board is not 
reviewable by a federal court, on certain 
occasions equitable relief has been sought 
by commencing an independent action in 
a federal district court. These actions have 
met with limited success due to the wide 
discretionary powers of the Board under 
the Labor Management Relations Act where 
no statutory restrictions apply. Illustrative 
cases have been emphatic in emphasizing 
that the general equity jurisdiction of the 
federal district courts may be exercised 
to review preliminary actions by the Board 








39 Westinghouse Electric Corporation (Eleva- 
tor Division) v. NLRB, cited at footnote 16. 
” Western Electric Company, Inc., 98 NLRB 


1018 (1952). 
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CASES { 18,640, 111 F. 2d 474 (CA-5, 1940); 
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only when it has acted clearly beyond the 
scope of statutory authority.“ Furthermore, 
the courts have taken the view that invoking 
their equitable powers is in the nature 
of an extraordinary remedy and should not 
be done without a preponderant showing 
of irreparable injury or an exhaustion of 
administrative remedies.“ The fact that 
representation decisions by the Board may 
create a substantial disruption of employer- 
employee relations and incidental expense 
prior to an unfair labor practice hearing 
is not tantamount to irreparable damage so 
that a federal district court could justify 
equitable relief.” 


The recent decision in Leedom v. Kyne 
has broadened the area of allowable review 
by federal courts to circumstances where 
the Board’s certification of a bargaining 
unit can be controverted, prior to the is- 
suance of a final order, on the grounds 
of statutory misinterpretation.” In super- 
imposing this exception on the enforcement 
machinery of Section 10 of the Labor Man- 
agement Relations Act, the majority of the 
Court took the position that “this suit is 
not one to review, in the that 
term as used in the Act, a decision of the 
3oard made within its jurisdiction. Rather, 
it is one to strike down an order of the 
Board made in excess of its delegated 
powers and contrary to the specific prohi- 
bition in the Act.” This language, relied 
upon by the Court, creates a distinction 
without a difference, as the entire legis- 
lative intent behind Section 10 was not 
to provide for a legal determination until 
a party aggrieved final order 
of the Board.” 


sense of 


was by a 


Speaking for the minority, Justice Bren- 
nen made repeated references to the leg 
islative history of the Wagner Act and 
the Taft-Hartley Act, and reiterated the 
extensive debate preceding both, stating in 
part that “unless drastically limited, time 
consuming court procedures would seriously 





a Farmer v. United Electrical Workers (UE), 


24 LABOR CASES { 68,001, 211 F. 2d 36 (CA 
D. of C., 1953): Olin Industries, Inc. v. NLRB, 
12 LABOR CASES { 63,845, 72 F. Supp. 225 


(1947). 


48 Endicott-Johnson Corporation v. Cosentino, 


13 LABOR CASES { 63,993 (DC N. Y., 1947); 
Worthington Pump & Machinery Corporation 


v. Douds, 20 LABOR CASES { 66,370, 97 F. Supp 


656 (1951). 
” Norris, Inc. v. NLRB, 16 LABOR CASES 
q 65,159, 177 F. 2d 26 (CA D. of C., 1949). 
” Inland Empire District Council v. Millis, 


cited at footnote 46. 

51H. Rept. 1147, 74th Cong., Ist Sess., pp. 
7, 23: H. Rept. 245, 80th Cong., Ist Sess., pp. 
43, 93 (minority report); S. Rept. 573, 74th 
Cong., 1st Sess., p. 6. 
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threaten to frustrate the basic national 
policy of preventing industrial strife.” In 
reviewing the decisions that the majority 
cite, he indicates that the nonlabor cases ™ 
their persuasiveness because time is 
not of the essence and, therefore, the legis- 
lative intent cannot be similar. In _ the 
three labor cited ™ the 
Railway Labor Act, two allow federal court 
enforcement because no administrative agency 
was provided to carry out statutory intent. 
The third decision™ upheld the action of 
the Federal determin- 


lose 


decisions under 


Mediation Board in 
ing the appropriateness of a bargaining unit 
and specifically denied federal court review 

In the language of the dissent, “the 
Court opens a gaping hole in the congres- 
sional wall against direct resort to the 
which, if not severely restricted, 
could ultimately subvert the objectives of 
the LMRA. 


accepted only 


courts” 


At best, this decision can be 
reluctantly in the light of 


Congressional history. 


Concomitant with the passage of the 
Federal Administrative Procedure Act in 
1946,” arguments were made that peti- 
tioners were entitled to court review 
Section 10 of its provisions. At present 
the opinion states that this 


statute is merely declarative of the 


under 


weight of 
existing 
law and that it neither confers jurisdiction 
upon the federal 
beyond that which it already has nor grants 


district courts above and 


to aggrieved parties any rights which they 
did not have under the Labor Management 
Act.” Furthermore, it indicated 
that the general purposes of the statute and 


Relations 


its legislative history in conjunction with 
the Labor Management Relations Act were 
not intended to with normal 


interfere rep- 


resentation proceedings 


Voting Conditions 


At this juncture it is evident that voting 
requirements affecting the make-up of the 


* Harmon v. Bruckner, 355 U. S 
v. Wickard, 321 U. S. 288: School of 
Healing v. McAnnulty, 187 U. S. 94 

8 Texas & New Orleans Railroad Company 1 
Brotherhood of Railway and Steamship Clerks 
281 U. S. 549; Virginian Railway 


579: Stark 


Magnetic 


Company 1 


System Federation, No. 40, 1 LABOR CASES 
{ 17,022, 300 U. S. 515 
* Switchmen’s Union 1 National Mediation 


Board, 7 LABOR 
* 60 Stat. 237, 
* International 


CASES ‘ 51,164 
5 USCA Secs 
Union of 


320 U. S. 297 
1001-1011 (1946) 
Operating Engin- 


eers, Local 148 v. International Union of Op- 
erating Engineers, Local 2, 16 LABOR CASES 
§ 65,100, 173 F. 2d 557 (1949) 
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professional unit would apply only to mixed 
unit determinations under Section 9(b) of 
the Taft-Hartley Act as, prior to such 
enactment, no elections were required under 
the Wagner Act. In limiting such voting 
requirements to the statutory proviso, the 
Board has stated that its decisions regarding 
the composition of a purely professional 
unit are unrestricted within the limits of 
its broad discretion. The fact that one 
professional group may disapprove of being 


joined with other professionals is not a 
basis for voting under the statute.” Of 
course, the Board may sanction a self- 


determination election, of its own volition, 
which would be consistent with prior policies. 


Furthermore, in determining the areas 
where voting is not required, the Board 
emphasized that in excluding professional 
employees of one group from being jointly 
represented with professionals of another, 
it was not required to grant them a sepa- 
rate election to determine whether they 
wished to be joined together. In a com- 
parable decision regarding the exclusion of 
professionals from being jointly represented 
with nonprofessionals, no vote was allowed 
even though the had been 
included with the nonprofessionals for a 
period of 11 years. These cases indicate 
a consistent viewpoint on the part of the 
Board in effecting a strict statutory appli- 
cation as to when the Board’s discretion 
would be restricted by a statutory election. 


professionals 


In turning to mixed group determinations, 
we find that on the merits the Leedom v. 
Kyne decision imposes a literal interpre- 
tation of the voting requirements in the 
statute. The Board was enjoined by a fed- 
eral district court for not allowing pro- 
fessionals to vote regarding the inclusion 
of nine technical employees with 233 pro- 
fessionals, Moreover, the court felt that 
even in a predominantly professional unit, 
it is essential that each time a unit deter- 
mination involves both professionals and 
nonprofessionals an opportunity be offered 
them to express their desire in regard to 
forming a separate unit or to being included 


in the mixed group. The Board cannot 
limit professional voting privileges to a 
single occasion to vote in the course of 


their employment for a particular employer. 
It behooves the Board to direct such elec- 
tions for professional employees even where, 
years ago, in earlier proceedings, they were 
given the opportunity to vote.” 


Severance of Professionals 
from Existing Unit 


It is an accepted fact that the divorce- 
ment of professional and technical employees 
in a representation proceeding may occur 
without regard to the existence of a long 
history of bargaining on a broader unit 
” It would seem consistent with the 
Soard to emphasize such 
makes the 
technical 


basis. 
philosophy of the 
again 
and 


severance, as it once 


desires of the professional 
employees utmost in determining their rep- 


resentation unit. 


In recent years the desirability of such 
a trend has been modified by the Board’s 
viewpoint in regard to decertification pro- 
ceedings. The available decisions _illus- 
trate that although specialized representation 
to professional groups warrants disruption 
of an existing relationship, such consider- 
ations are not operative in a decertification 
proceeding, since it does not result in 
separate representation for purposes of col- 
Furthermore, the Board 
unit in 


lective bargaining.” 
stated that the only 
a decertification proceeding is the existing 
bargaining unit and, therefore, a decer- 
tification petition by a professional segment 


appropriate 


of a mixed group must be disallowed.” 
At present, judicial review of Board ac- 
tion regarding disallowance of professional 
decertification petitions has sparse 
and has not met with any positive results 
A federal district court recently had this 
question presented to it but, prior to its 
the merits of the 


when the Board, in a 


been 


decision on case, the 
issue became 
representation proceeding, excluded profes- 
sionals from the broader unit.“ Unfor- 
tunately, a declaratory judgment was dis- 
ground that no existing 
controversy was present. It would 
that the courts would be reluctant to enjoin 
Board action, in view of their steadfast 


moot 


allowed, on the 
seem 
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tor Division) v. NLRB, cited at footnote 16. 

% Standard Oil Company of Indiana (Casper, 
Wyoming) and Oil Workers’ International 
Union, CIO, 80 NLRB 1275 (1948). 


59 Westinghouse Electric Corporation (Jersey 
City, New Jersey), 116 NLRB 1545 (1956): 
Worden-Allen Company, 99 NLRB 410 (1952). 


412 


© S. 8. White Dental Manufacturing Com- 
pany and Architectural and Engineering Guild, 
Local 66, AFL, 109 NLRB 1117 (1954). 

* Westinghouse Electric Corporation (Jersey 
City, New Jersey), 115 NLRB 530 (1956) 

® Campbell Soup Company, 111 NLRB 234 


(1955); Great Falls Employers Council, Inc., 
114 NLRB 370 (1955). 
®% Herman wv. Leedom, 31 LABOR CASES 


{ 70,473 (DC D. of C., 1957). 
June, 1959 @ Labor Law Journal 














reasoning for denial of decertification to a 
professional segment and the lack of any 
abrogation of statutory language. The 
latter element would in all likelihood be 
essential before a federal court would grant 
equitable relief. 


Conclusion 


Since the days of its infancy, some 2% 
decades ago, the National Labor Relations 
Board has recognized the divergent inter- 
ests of professional and technical employees 
as contrasted with those in production and 
maintenance units. In evolving an elastic 
pattern of decisions, the Board has maintained 
that professional and technical status was 
only rebuttable evidence against grouping 
professional and technical employees with 
others. Its early enunciation and _ subse- 
quent development of the Globe doctrine of 
self-determination elections indicate 
that in the vast majority of representation 
proceedings, the employee’s desires will be 
the decisive factor in determining the ap- 


best 


propriate bargaining unit. 

A survey of the decisions regarding the 
definition of the professional and technical 
employee shows that Board decisions are 
not The 
stems from the 
the term “nonprofessional” without drawing 
any further distinction between technical, 
maintenance and production workers. Other 
areas that unclear lie in the limits of 
judicial review that will be applied where 
Board decisions amount to less than statu- 


clear vagueness of these cases 


Board’s characterization of 


are 


tory abrogation. 


In determining the appropriate bargain- 
ing unit where a decertification proceeding 
is brought by professional employee groups 
that are a part of a broader unit, it is 
incumbent upon the Board to reconsider, in 
the light of Section 9(b), its attitude toward 


partial decertification. The Board’s entire 
philosophy since the Globe case would 
indicate a revision in this area. 


In regard to technical employees, no cases 
on partial decertification have due 
to the lack of any statutory voting require- 
ments similar to those involving professional 
However, the Board has al- 
technical 


arisen, 


employees. 


severance of groups once 


lowed 
they have met the legal criteria for separate 
In reaching its conclusion, 
self-determination 
workers 


desired 


representation. 
the Board has 
or it has attempted 
to make their 
bargaining unit 
show that from March l, 
28, 1954, the be doctrine of 
mination was applied in 354 decisions; 


stressed 
to allow the 
choice as to the 
Statistics from the Be 
1952, to February 
self-deter 


oa 


vard 


Gio 


trom 


March 1, 1954, to March 31, 1956, various 
types of self-determination elections were 
used in 281 decisions. 

The Board still considers collective bar 


gaining history in professional and tech 
nical unit determination, but 
to community of interest in conjunc 
the Globe doctrine The fact that 


continued to entrust the Board 


gives controlling 


force 
tion with 
Congress 
most of the 
the Wagner Act is the 
indication that it 
guardian ot the 


with discretionary power it 


held 


reliable 


under most 
has qualified as 
a seasoned representation 
professional and technical em 


[The End] 


rights oft 


ployees 


MANAGEMENT IGNORES UNION PRESS 


According to the results of a study 
reported in the /ndustrial Relations News, 
corporate management largely ignores 
the labor union press despite its circula- 
tion of about 20 million. The /RN’s 
editors found that the union press is 
often the only means of communication 
between union leaders and their member- 
ship, and its influence among readers can 
be considerable. 

The report states: “Although the union 
press is still extremely sensitive to man- 
agement’s actions and statements regarding 
the movement, it neverthe- 


trade union 


* Administrative Statistics Branch, Division 
of Administration, NLRB (April 26, 1956). 
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growing more mature and re 


utlook.’ 


interviewed by the 


less is 
sponsible in its 
IRN 


news 


Labor editors 
said they would be receptive to 
and distrib 


worthy material generated 


uted by companies, particularly features 


on new products made by union mem 
bers. The report states that management's 
attitudes are colored in this t 
by the fear that material supplied may 
be “twisted out of shape,” and by wide 
“racketeer advet 


regard both 


spread publicity about 


tising” in a small percentage of uni 


papers 
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By ROBERT C. CRAWFORD 





Government Intervention 


in Emergency Labor Disputes in Atomic 


T HE BEGINNINGS of the atomic en- 
ergy industry came about in the early 
years of World War II when nuclear 
science had developed to the point where 
production work on various phases became 
practicable. Emphasis was, of course, upon 
the weapons program, where our scientists 
worked to provide the military forces of 
the United States with a weapon which 
they felt could bring the war to a speedy 
and victorious conclusion. From the _ be- 
ginning of preliminary studies on the atomic 
bomb by Breit and Oppenheimer in 1941, 
through December 2, 1942, when the first 


successful atomic pile was operated by 
Fermi, Zinn, and Anderson, to July 16, 
1945, when the first experimental atomic 


bomb was set off on the desert near Alamo- 
gordo, New Mexico, industrial development 
went hand in hand with scientific develop- 
ment to provide the components and mate- 
rials that were proving necessary for the 
achievement of the weapons goal. 

When the terrific potential of this new 
was realized, all work in atomic 
energy was consolidated under government 
control by the so-called Manhattan En- 
gineer District. The Manhattan Engineer 
District operated as a top-secret security 
classification organization and maintained 
control of all atomic research and pro- 
duction. At the time, few persons in the 
knew enough about the entire 
operation to fully 
of the which the 
gineer District was engaged. In 
preserving this 
the AFL and the CIO were requested by 
refrain from 


weapon 


country 
significance 
Manhattan En- 
the inter- 


realize the 
work in 
extreme 


est of secrecy, 


top governmental levels to 


seeking recognition or doing any collective 


bargaining in the atomic energy plants 
for the duration. In addition, the Man- 
hattan Engineer District requested the 


National Labor Relations Board to refrain 
from processing any petitions for 


In spite of this 


repre- 
sentation filed by unions.’ 


throughout 


he 


“embargo” on union activities 
the war period, unions in general and t 
construction unions in particular aided greatly 


in the recruiting of workers for atomic 
plants—plants that were some distance away 
from population centers. The towns of 


Oak Ridge, Tennessee, Los Alamos, New 
Mexico, and Richland, Washington, are of 
their present significance only because of 


the presence of the atomic facilities 


During the war, the Manhattan Engineer 
District operated under the wartime power 
of the President, and the district continued 
its control of the 
after V-J Day—in fact, until the passage 
and implementation of the Atomic Energy 
Act of 1946, by which placed 
responsibility for control of the program in 
a newly created Atomic Energy Commis- 
sion of five members, with David E. Lilien- 
thal as chairman. An Executive Order 
of the President, No. 9816, provided for the 
transfer of the properties and 
of the Manhattan Engineer District to the 
Atomic Energy Commission, effective De- 
1946. At that time, the Man- 
hattan District had more than 
5,000 direct employees, military and civilian, 
district who 
had 


transfer of 


atomic energy program 


Congress 


personnel 


cember 31, 
Engineer 


contractors for the 
were operating its installations 
than 50,000 The 
responsibilities, material and personnel from 
the Manhattan Engineer District to the 
AEC was accomplished in a very satisfac- 
tory without interruption of 
atomic operations. It is of 
note that decided to 
complete government control of all atomic 
work even in peacetime. 


and the 
more 
employees.” 


manner, any 
significance to 


Congress preserve 


In the nearly 12 years since the commis- 
sion assumed charge of the atomic-energy 
development and production programs, there 
growth of atomic 


States. 


has been a _ steady 
United 


been 


activ- 
ities in the Increasing em- 


phasis has placed in the past few 


years on the beneficial peaceful uses of the 
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75. 
414 


2 United States Atomic Energy Commission 
First Semi-Annual Report (January 31, 1947), 
p. 2. 


June, 1959 @ Labor Law Journal 











Energy 





Industries working with atomic energy come directly within the realm of 


national defense. 


affect our ability to deter a potential aggressor. 
How does a democratic nation deal with disputes between 


of course, is: 


A labor dispute in such an industry could certainly 


The basic question, 


labor and management in order to protect the larger interests of the 
nation when these are in jeopardy? This paper was prepared by Mr. Craw- 
ford for a graduate. seminar of Professor Jean T. McKelvey of the New 
York State School of Industrial and Labor Relations, Cornell University. 





power of the atom as well as on continuing 


the weapons program to ensure that our 
military forces have the deterrent power 
necessary to minimize the threat of war, 
as intended under the act of 1946. 

The commission has accomplished its 
tremendous advances in harnessing the 


atom almost entirely under the so-called 
contractor system and has accomplished its 
major research and development programs 
by utilizing the recognized managerial skills 
and scientific and technical talents of many 


and varied types of organizations, The ac- 
tivities of the commission, therefore, are 
carried out as the result of a coopevative 


effort industrial con- 
cerns; 
private institutions.’ 

mittedly involves many 
ministration, but it has certain advantages, 
among which are the following: First, it 
permits the commission to conduct the 
entire national atomic energy program with 
a minimum of government personnel 
erating on a decentralized basis throughout 
the country (6,820 in April, 1958—a ratio 
of one federal employee in the program 
to 15.1 contractor employees). Second, the 
utilization of private segments of our citi- 


among government; 
and educational, scientific, and other 
This method  ad- 


difficulties of ad- 


Op- 


zenry in the atomic program greatly broad- 
ens the base of American scientific and 
industrial persons participating, thereby aid- 
ing in the spread of atomic knowledge and 
skills. Indicative of the that this 
combination of talents has produced in a 
short span of years is-such an outstanding 
recent achievement as the start-up in 1957 
of a 60,000 kilowatt prototype civilian power 


results 


Second Semi-Annual Report (1947), p. 6. 
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% United States Atomic Energy Commission 


reactor at Shippingport, Pennsylvania. Also, 
the world has been awed by the accom 
plishments of the three operable United 
States Navy atomic submarines—the Nau 
tilus, the Seawolf and the Skate—and it 
soon will be awed by others of their class 
Even more spectacular will be the recently 


largest 


447 


consiructed 


feet the 
Other accom- 


launched Triton, at 
submarine ever 
plishments have been outstanding, in wea 
logical 


light 


use of radioisotopes, in bi 
Still, even in 
the 
Should atomic energy be 
in and of itself a separate industry? In a 
study published by the National Industrial 
the pre 


pons, in 
studies, 
of this 


and 
devel pment, 


more 
question can be 
| 


posed: considered 


Conference Board, position has been 


advanced that atomic energy activities dc 
not constitute a new industry.* Rather, the 
study committee feels that atomic energy 


is an extension and modification of existing 


industries, that atomic energy becomes a 
part of any industry that wants to use its 
products or to produce goods for the 


For 


material production is 


atomic producers example, raw 


fabricated nuclear 
a modification of 


existing chemical proc 


esses; reactor, instrument, and other com 
ponent manufacture necessitates modificatior 
of the standard processes of the equipment 
manufacturing industries; and generation 
of electrical power from atomic energy 
makes no basic change in the electrical 
utility industry. A report by an atomic 
energy study group set up by the Depart 


ment of Labor advanced the thought that the 


present functioning of government-controlle 


yroduction and research installations a 
I 


* National Industrial Conference Board, Labor 
Relations in the Atomic Energy Field, p. 5 
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private industries supplying components, 
equipment and instrumentation has limited 
impact on the nation’s 


and the work force.’ 


economic 


Although the question of whether or not 
should be considered a 
seems of little import to 


atomic activities 
distinct industry 


the purposes of this paper in considering 


the handling of emergency disputes in the 
atomic-energy program, the question is 
raised merely to point out that one must 
qualify his thinking to that extent when 
he considers an “atomic energy industry. 


Since the passage of the Atomic Energy 
Act of 1954, emphasis has been placed on 
encouragement by the AEC of the peaceful 
atomic the time, 
the weapons development and prod«ction 


uses of energy; at same 
program is being carried on at an undimin- 
ished pace. The development of the 
peaceful aspects of nuclear power has been 
encouraged by such things as civilian power- 
reactor AEC information 
classification policies, and contract research 
utilizing products 


programs, de- 


into means of nuclear 


and by-products. 


In March, 1955, the Joint Committee of 
established a 
the 
the 
The panel was to appraise 


Congress on Atomic Energy 
investigate the impact of 
atomic energy on 


panel to 
peaceful uses of 
United States. 
the present and future impact of all aspects 
of atomic energy, consider impact also on 
industries abroad, study 
AEC both as a developer 
any 


and 
activities of the 
and as a regulator, and 
legislative or policy actions needed to speed 
under both government 
private auspices.” In the report of the panel, 
of which Robert McKinney was the chair- 
man, a comprehensive analysis made 


economies 
recommend 


development and 


was 
of the outstanding areas of importance to 
the nation on this subject. The panel an- 
alyzed the possibilities existing for use of 
the 
electric power, medicine and public health, 
food, 


nuclear technology in generation of 


agriculture, preservation of atomic 
propulsion, and general industrial uses. It 
predicted a growing use of nuclear appli- 
cations in all of these areas and it discussed 
the 


ance, materials control, research, and gov 


manpower, financing, hazards, insur- 


ernmental administrative considerations aris 
ing as a result of this growing application. 
Study 
AE, 


5 Department of Labor, Atomic Energy 
Group, Report on Labor Implications of 
p. 1 
* 1956 report of Panel on the 
Peaceful Uses of Atomic Energy. 


Impact of the 
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structure 


The past chairman of the AEC, Lewis L. 
Strauss, the develop- 
ment of atomic energy in the United States 
when he released a statement to the préss 
on the day of his resignation from the 
commission in June, 1958.’ He had 
as chairman appointment by 
President Eisenhower in 1953 and 
also served a previous term by appoint- 
ment of President Truman in 1946. In 
his final statement as chairman, Mr. Strauss 
first pointed out that at the end of 
year 1958 there were eight civilian power 
the United States 
capable of 78,000 kilowatts of 
Plans are for 23 such reactors to 


concisely described 


served 
since his 
had 


fiscal 
reactors in operation in 
generating 

power 
be in operation in all parts of the United 
States by 1964, with a total 
1,300,000 kilowatts. The table on the facing 
page lists the present status of reactor de 


capacity of! 


velopment 


the fact that 
program is 


stressed 
ot the 
private 
out 


Chairman Strauss 
most of this 
financed on a 
the cost” basis. He pointed 


phase 
“share 
that 
indus 


government 
also 
radioisotopes are finding extensive 
radiography, gauges and 
the 


there 


trial use in 
medicine To 


tracing, 
further expansion of 


atomic uses, were 18 major 
research and development installations operat 
ing as of June, 1958. The Strauss 


ment emphasizes the important part in the 


energy 
State 


development of atomic energy which the 


declassification and dissemination of tech 
nical documents has played. In fiscal year 
1957, the peak year to date, over 1,600,000 
technical documents were distributed to 
the public by the AEC. In AEC 
promoting the atom 


United 


another 
uses of the 
1958, the 


program 
as of June 30, 
signed 41 international 
cooperation with 
Africa, Asia, 


America, and 


for 
States 
ments 
in Europe, 
South 


peace, 
has agree 
other 


North, 
Australia.® 


nations, 


Central 


tor 


and 


It is obvious that there is much of in 


terest to labor in atomic-energy 
both 
the 


where 


present 


activities, where there is a contractor 


working tor government o1 a prime 


contract and there is an indirect 


connection through a supplier providing 
direct 
april, 1958, 113,355 


AEC 


number 


some component 1 service to a 


atomic contractor In 


persons were employed by contrac 


tors—a _ not-insignificant Couple 


this with the imdeterminable number of 


United States Atomic 
(1958) 


* Lewis L. Strauss, The 
Energy Program 1953-58 

* United States Atomic Energy Commission 
Research on Power from Fusion and Other 
Major Activities in the Atomic Energy Pro- 
grams (July, 1958), p. 334 
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Reactors Built, Being Built, or Planned in the United States as of June 30, 1958 


High-Temperature Reactors (Power Production) 
g 


Operated— 
Later 
Dismantled 


Being 
Operable Built 


14 47 20 


Planned 


Low-Temperature Reactors (Nonpower Produc- 


‘ion ) 
Critical Assembly Facilities 
Total 


74 58 
50 


19 138 109 


Source: United States Atomic Energy Commission, Research on Power from Fusion and Other 


Major Activities in the Atomic Energy Programs (July, 1958) 


pp. 28-29 





atomic energy in 


becomes evident 


workers connected with 


some indirect way, and it 
that labor definitely is concerned with its 
this new field. Although the three 
major areas of operations in atomic energy 
material, 


role in 


(provision of nuclear reactors 
and reactor components, and reactor opera- 
tions and products) require specialized knowl- 
edge, to be sure, the 
of the peaceful uses of atomic energy re 
workmen will not need 

different from 
Like most new technologies, 


panel on the impact 


ported: most 
knowledge 
they now have. 
peaceful uses of atomic energy require only 
twists to old skills. Welding is an 
example of the trade highest 
skill in atomic energy, but 


radically what 


new 
needing the 
retraining costs 


are not high, nor are times long.” Occupa 
tions in inorganic-chemicals processing and 
in the petroleum and coal products indus 
tries have great similarity Che panel fore 


gradual buildup of the industry 


with an adequate supply of skilled workers.’ 


The Department of 
that the 
of atomic energy 
with the largest 
period 1975-1980 Che 


sees a 


Labor study 


feels number of jobs as 


will not be much 


increase being 


study gre 


only eight completely new 


tions 


tional groups appearing as the 


atomic-energy activities. These 


tion monitor, radiation analyst, heal 


cist, nuclear-reactor design engineer, 
welder, reactor assembler, fuel elemet 
and coolant tester In 
other olde 
their work tolerances will be mu 


” At the 


and processing ot 


sembler, 


where trades work in 


enerey, 


tighter present time, the extracti 
uranium ores, thei 


as fuels and fissionable by-products, 
and develop 


essing 


and the large-scale research 


ment activities for theoretical and applied 


* Report of Panel on Impact of Peaceful Uses 
of Atomic Energy, at p. 118 

” Report of Panel on Impact of Peaceful Uses 
of Atomic Energy, at p. 118 
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uses represent the only significant indus 


trial employment in atomic energy Chese 
activities, except for mining and _ initial 
conducted 


processing of ores, are generally 


in government-owned, privately perated 


plants 


Labor is concerned (in additi 
alning 


mentioned abo 


manpower requirements, tt 
pational outlooks 
industrial health 
and 


and satety, 


compensation, working cond 
atomic energy—all of which are 
affected by the radiation 


in atomic work Che 


hazard encountered 
Safety record I 
atomic energy to date has been better t 
the over-all industrial 


W orking 


established 


conditions 
( witl 

existing pertain y 
an individual should 
tion exposure), 
tion is still a ce 
under serious 


groups. Radiati 
problem of great c 
they are ] 


absolute 


for, 


issu 


Energ 
Radi 


Labor's Stake in Atomic 
CIO Conference on Atomic 
February 28, 1957 





overcautious 
Time 
have 


been, if anything, desirably 
in their handling of these matters. 
will possibly also show where they 


been remiss. 


Role of AEC 
in Labor Relations 


In the Atomic Energy Act of 1946, Con- 
gress declared that it is the “policy of the 
people of the United States that the Atomic 
Energy Commission shall carry out its 
broad statutory program to make the maxi- 
mum contribution to the general welfare, 
subject at all times to the paramount ob- 
jective of assuring the common defense and 
The Atomic Energy Act of 1954 
added a further policy statement for the 
guidance of the commission when it stated 
that “the development, use, and control of 


security 


atomic energy shall be directed so as to 
promote world peace, improve the general 
welfare, increase the standard of living, and 
strengthen free competition in private en- 
terprise.” 

The the 
plishment of the mission of the commission 
are carried out largely by industrial con- 
cerns and by private and public institutions 
under contract in with the 
quirements and policies established by the 
the atomic-energy 
between 


operations necessary to accom- 


accordance re- 
commission pursuant to 
acts. The working relationships 
the commission and its operating contractors 
have been said to resemble in many respects 
those existing between industrial companies 
and their various operating components or 
branches. The AEC establishes the objec- 
tives and makes the decisions required to fit 
the operation into the national program, and 
then exercises the necessary to 
ensure security, safety, good management, 
and prudent use of public funds. In this 
working relationship are found the responsi- 
bilities of the AEC in labor relations—some 
of an administrative nature and some of a 
statutory nature. First, we shall approach 
the administrative responsibilities and the 
steps taken by the commission to carry 
them through. 


controls 


The ninth semiannual report of the AEC, 
published in 1951, affords a good review of 
developments in atomic energy labor rela- 
tions up to that time.” In the history of 
labor relations in commission activities, the 
AEC made use of advisory boards and 
committees to aid it in setting the proper 


labor relations pattern from the very be- 
ginning. Upon assuming operation of the 
program late in 1946, the AEC set up a 
committee of three labor experts to analyze 
the proposed labor contracts negotiated after 
the NLRB representation elections. Their 
indicated that the AEC should pass 
only three major portions of labor 


labor expenditures, continuity of 


report 
upon 
contracts: 
work, and security matters, leaving all else 
to the contractor. Then, in February, 1947, 
the general manager of the AEC appointed 
contractual relation- 
ships. This recommended that the 
AEC set up general policies and let the 
contractor managements carry them through, 
since the AEC was, in effect, purchasing 
management from its contractors and should 
not duplicate management services. In the 
committee on sci 


an advisory board on 


board 


same year, an advisory 
entific personnel endorsed the finding of the 
contractual relationships. 
Thus, early in the the atomic 
energy industry the commission developed 
a policy of minimum commission interven 


earlier board on 


histe ry of 


tion in contractor labor relations consistent 
with the accomplishment of the program as 
defined in the Atomic Energy Act. The 
commission participated in discussions witl 
contractors and labor representatives to en 
sure complete understanding of its policy. 
David E. Lilienthal, first chairman of the 
Atomic Energy presented a 
report to the Joint Committee on Atomic 
January 16, 1948, which stated 
AEC tripartite 
being result in 


Commission, 


Energy on 
that this 

cussion was 
acceptance by all parties concerned of the 
moral responsibility inherent in participation 


program of dis- 


carried on to 


in the atomic-energy program, assurance of 
the preservation of all security needs, con- 
tinuity of production, least possible govern- 
ment interference with contractor management 
and minimum with the rights 
and privileges of American labor. At that 
time, Mr. Lilienthal stated that there should 
be continued study to determine whether 
or not the AEC should have special legal 
sanctions to ensure unhindered accomplish- 
The Atomic Energy 
throughout its 


interference 


ment of its objectives.” 
Commission operated 
life with regard to labor 
essentially as expressed in the above report. 


In mid-1955, the AEC 
policy statement relative to contractor per 
sonnel management and labor relations, 
revised in June, 1958. This statement had 
been first issued as an interim statement in 


has 


relations policy 


issued a general 





2% Report cited at footnote 1, Ch. IV. 
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Lilienthal, Report on Labor 
Problems Relating to Continuity of Production 
in AE, January 16, 1948. 


% David E. 


June, 1959 @ Labor Law Journal 





1949. The fundamental thesis of this policy 
statement is that, because of national de- 
fense and security consideraticns, continuity 
of production at vital AEC installations 
must be assured, the AEC must retain ab- 
solute authority in questions of security, 
and the AEC should review labor expenses 
under cost-type contracts as part of its re- 
sponsibility. In addition, the AEC considers 
stable democratic-type labor-management 
relations essential in its operations. This 
means minimal interference from govern- 
ment. The commission 
lective bargaining process that is essentially 
the same as is found in other segments of 
American industry to the extent possible 
within the framework of AEC 
bilities in the areas of continuity of produc- 
review of 


encourages a col- 


resp mSsi- 


tion, security and labor expenses 
The revision places special responsibility 
upon the parties to seek voluntary settle 
ment. Unions and management are expected 
to cooperate with such government 
Federal Mediation and Conciliation 
Service and the Atomic Energy Labor- 
Management Relations Panel in the event 
of a stalemated dispute. Under the policy 
statement, interpretation or application griev- 
dealt with by 
the agreement, which should specify that 
should be settled without resort to 
lockout, or other break in 
This entails a grievance 
arbitration as its final step, 
parties upon some other 
method for ensuring continuity. Also, the 
policy statement describes the expectations 
of the AEC with regard to contractor em- 
ployment standards, wages, salaries, employee 
benefits, employee relations, personne! train- 
conditions. These com 
almost without 


bodies 


as the 


ances or disputes should be 


they 
strike, 
operations. 
with 


normal 
pro 
cedure 


unless the agree 


ing, and working 


mission requirements are, 
exception, practices generally accepted by 
American industry. Commission field per- 
sonnel contract work 


ensure that the requirements of the com- 


administering the 


mission are adhered to in the course of the 
work. 

Oscar S. Smith, 
Office of Industrial 
established as a separate office in September, 
1958, has written in an issue of the LABOR 
LAW JOURNAL, pointing out five specific AEC 
relations 
hive 


AEC 


was 


Director of the 


Relations, which 


labor-management 
These 


influences on 
at atomic-energy installations. 
specific influences are the ensuring of ade- 
quate wages, hours, safety regulations and 
working conditions, maintaining of wage 


rates that are not unreasonably high, as- 


surance of compliance on labor aspects 


wherein the AEC has a statutory 
bility, preservation of security, and settle- 


responsi 
ment of disputes to provide continuity of 
production.” 

The AEC does not have responsibility for 
the conduct of personnel management and 
employee relations in the operations of 
private supplier plants where equipment o1 
atomic-energy program 
labor disputes 


materials for the 
are produced, even though 
at these plants can have serious implications 
to the continuity of construction o1 
AEC installations. The policy 
with regard to labor 
that the i 


opera 
tions at vital 
of the commission 
disputes in such situations is 
AEC in thes« 


and does not 


terest of the disputes is of 


procurement nature relate t 
the merits of the issues, the 
parties, or other collective 


The policy of the 


positions of the 
bargaining 

pects. commission 1s 
avoid becoming involved in the dispute 
feasible procurement 


Where such al 


bee! ex 


utilizing all 
alternatives 


first 
engineering 
ternatives are not feasible or have 
hausted, the AEC 
with 


may take further actio1 
dispute-settle 


AE (¢ 


in concert established 


ment either to remiov 
materials from the plant or t 

tion or AEC work 
instance of a dispute in the plant 
cal supplier (the only plant 
manufacturing a certain nickel 
made to the emerg 
Taft-Hartley Act 
duction ot this vital component 
settl 


agencies 


resumption ot 


resort Was 


sions of the 


efforts at dispute 
Since 


after all 
been exhausted 
taken to 
one plant’s being capable 
will not 


the n, steps | 


ensure that the situation 


of produci 
arise agai! 


particular item 


will possibly 


provide the pre cu 


engineering alternatives’ mentioned 


\ further aspect of the role of tl 
relations is the unavoida 
fluence that the 


for control of contract c« 


} 


in labor 
commission's respor 

st must necessarily 
have with regard to collective bargaini 
atomic energy While tl 
does not participate directly in the 


operations 


tion of wage rates, there seems t 
feeling, on the part of both labor and 1 
ment, that, wage must 
approved by the commission before be ng 1 


contract, the 


since rates 


cluded in the shadow of the 
commission necessarily weign ] eavil) 
table In practice, however 


flexible in sucl 


the bargaining 
the commission Is very mat 





4 Oscar S. Smith, “‘Obligations of Government 
as Owner, Financier and Consumer in Relation 





Disputes in Atomic Energy 


to Collective Bargaining 7 Labor Law Journal 
684-689 (November, 1956) 
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ters, approving personnel costs when it can 
be shown that salaries and rates being paid 
are in near accord with the patterns set 
generally in the trades involved throughout 
academic situations or 
a geographical 


similar industries or 
for similar occupations in 
area. Comparative figures indicate that the 
average rate of the atomic worker compares 
very favorably with that of workers in the 
inorganic chemical processing and _ petrol- 
basis for com- 
chemical 


eum industries (used as a 
parison because both involve 
processes with large investment of capital 
in relation to labor costs and both have a 
strong wage base ranking among the lead- 
In order to provide 
and 


ing wage industries). 
a definite control of 
other costs, the AEC provides that contracts 
be appended with a statement of the wage 
and salary and the personnel 
policies applicable to the work of the con- 
purpose of personnel cost 


salaries, wages, 


schedules 
tractor for the 
reimbursement. 


Finally, the AEC must, of course, func- 
tion within the framework of applicable 
federal labor laws such as the Taft-Hartley 
Act, the Fair Labor Standards Act and the 
Walsh-Healey Act. While it does not have 
basic responsibility for enforcement of these 
laws, it cannot countenance flagrant viola- 
tions. Along with this consideration, there 
is the possibility that, in the event of viola- 
tion of these laws by contractors, monetary 
claims or penalties could be passed on to the 
AEC by these contractors under the cost- 
reimbursement system. The Davis-Bacon 
Act, the Copeland (Anti-Kickback) Act, the 
eight-hour law, and the Executive order of 
the President on antidiscrimination in em- 
ployment, as well, impose responsibility 
government 
enforcement. 

compliance 


agencies for admunistra- 
The AEC 
with these 
inforination, in 


upon 
tion 
contractor 
through 
vestigation, auditing 
federal government agencies concerned. 


and ensures 
regula 
tions systems of 


?cporting to the 


and 


regulatory 
relations upon the 
law complicates immeasur 
the oft-stated com- 
bargaining 
and 


One can readily see how the 


labor imposed 


role in 
commission by 
ably the application of 
policy of “collective 
AEC contractor managements 
representatives with maximum 
possible freedom from Government interfer- 
Still the AEC that 
desirable exist. 


mission 
between 
employee 


such a 
The 


therefore, 


ence.” feels 


condition is and can 


commission 1s, 
that 


program of the 
directed toward goal. 


% Report cited at footnote 1, at p 
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Development of Dispute-Handling 
in Atomic Energy 


The history of atomic-energy 
handling in a real sense began shortly after 
the end of World War II. The Manhattan 
Engineer District had .not permitted the 
unions to seek recognition or bargain 
lectively until March, 1946, when it opened 
activity at the Oak 
arrangements 


dispute- 


col- 


the doors to union 
Ridge facility, after special 
had been made for preserving the security 
of the program. A National Labor Rela- 
tions Board examiner was security-cleared, 
both man- 


as were the representatives of 


agement and labor 


The NLRB declared an appropriate bar- 
gaining unit after a field study that involved 
hearings and, in August, 1946, elections were 
held in two plants and a laboratory at Oak 
Ridge. The United Gas, Coke, and Chemi- 
cal Workers’ Union of America, CIO, was 
certihed as bargaining agent in the gaseous 
diffusion plant, and the Atomic Trades and 
Labor Council of the AFL in the Oak 
National Laboratory. In the 
netic separation plant at Oak 
employees voted to reject union representa 


Ridge 
electromag 


Ridge - the 


This experimental labor organization 
1946 preceded commission en 


scene as the 


tion.” 
activity in 


upon the responsible 


trance 
governmental agency in the program. The 
commission, from its inception, apparently 
considered the labor aspects of the atomic 
a high priority 


study 


energy because 
of the immediate 
devoted to ensuring the setting of workable 
the field. It shortly opened 
installations for la- 
l¢ 


program of 
interest and that it 
precedent in 
the other atomic-energy 
bor organization. Union 
had been held off long enough, and 
in to stake claims to a total 
proximately workers.” The 


discussions 


le ade rs Ie 


their 
100,000 
mission conducted the tripartite 


earlier chapter to gain 


mentioned in an 
opinions and to ensure full understanding of 
would exist 


the labor situation as it 


the contractor system of operations tha 


would be the pattern in the atomic-energy 


industry. 


The original atomic-energy labor contracts 
signed at Oak stipulations 
that specified clauses dealing wit! 
f operations would rot be 
Ancther issue, that 


con 


Ridge carried 
security, 
and continuity 
subject to renegotiation. 
of unequal terms granted in the two 
focal point for the first 
CIO 


tracts, became the 


major dispute in atomic energy. The 


“ Oscar S. Smith, work cited at footnote 14 
at p. 684 
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union requested a modification of its agree 
ment with the Carbide and Carbon Chemi 
Corporation in the diffusion 
to meet the conditions in the AFL 
agreement with Monsanto Chemical Com 
pany in the Oak Ridge laboratory. The 
CIC claimed that the Manhattan Engineer 
District had pledged equality of terms among 
This presented the AEC with 


cals gaseous 


plant 


contractors. 
one of its first specific policy decisions in 
labor relations in the industry. This 
continuing controversy between the CIO 
and Carbide and Carbon Chemicals 
Corporation was under way at the 
time as the AEC labor policy 
which were attempting to establish the 
guidelines in this field. Around time, 
there was consideration given by some to 
making fringe benefits, 


new 


union 
Same 


discussions 
this 


the possibility of 
apparently a leading issue, uniform through 
out the atomic-energy program, thus elimi 
nating them from individual contractor-union 
bargaining. Finally, the commission decided, 
in line with its policy of minimum interven 
tion, that it should only intervene in such 
matters when working standards and condi- 
tions were clearly far from those generally 
accepted. This was a decision that, in retro 
spect, seems to have set a desirable prece 
dent. The above-mentioned dispute over 
inequality, added to the fact that Carbide 
and Carbon Chemicals Corporation had taken 
over operation of the laboratory—pointing 
up one reason for the problem of instability 


of the collective bargaining relationship in 
Oak 
when 


atomic energy—led to the well-known 
strike March, 1948, 
renewal negotiations between the 
the laboratory 
Chemicals 


Ridge threat in 
contract 
AFL union in 
bide and Carbon 
broke down. The threat of 
serious to the program that the emergency 
procedures of the Taft-Hartley Act were 


invoked. The commission followed its policy 


and the Car 
Corporatio1 
a strike was so 


of nonintervention in collective bargaining 
when it would not compel the contractor to 
arbitrate the dispute, but it modified its 
policy of nonintervention in several other 
actions, ordering the contractor to maintait 
period of board-of 


80-day injunction 


operations during the 


inquiry study before the 


was granted, and intervening with top union 


officials to maintain production at the end 
80-day 


ployer’s last offer had been rejected.” 


of the period even though the em 


with the top umion 


David Lilienthal of 


It was in discussion 


officials that Chairman 


% Donald B. Straus, The 
Policy for Industrial Peace in 
at p. 4 


Development of a 
Atomic Energy, 


Disputes in Atomic Energy 


the commission is reported t 


response to a union inquiry 
shall 
AFI 


tance 


would do if the unions walked out 
operate the lab at all costs por Ph¢ 
leaders were able to local 
ot the that there 

Even though there was no strike, the opera 


gain acce] 


idea should be no strike. 


was interrupted to some 


} h 
nich 


tion of the facility 


indeterminable extent w prompted one 
New York newspaperman ‘This 
labor unrest led to a complete unsettlement 
of Oak Ridge scientific personnel.” ” While 


called a1 


to write 


this description might well be 


overstatement, it points up the 


a program which has a high 


nonunion personnel employed in develop 


mental work, labor unrest duc 


tion employees generally has 


among pr 
farther-reaching 
effects than on production alone 


On September 3, 1948, President Truman 


appointed a Commission on Labor Rela 
the Atomic Energy Installations 


Aaron Horvitz 


Dunlop 


tions in 
(William Davis, chairman; 
and Edwin Witte, John 

ing as consultant) to make “a special study 
* the 
labor 


with sery 


problem Oo} peacetul settlement 
disputes in government-ow 
vately operated atomic energy 
» explore the question 

special legislation should be enacted 
tect the national intere I 


time, not depriving managemen 


rganizations of the 
necessary for the pr 
energy 


should 


progtram 
concern itself, 


broad code oO! conduct wl 


served by management and lab 


rela 10 1h ach other in 


gram.” * commissi 
relations, study) 
and discussio 
viewpoints ol 


in this problem, 


management in 
basic principles 
agreement that 
lockouts, or 

atomiuic-energy inst 


that security matter 
mination unilaterally 


not be subject to discu 
mendations were 


were to be neg 
1 


agement wit ut government 


grievances s ould be S¢ c 
should be the 


++] d 


and» arbitration 
¥” Stephen Sags 
Ridge New 
1948 
" Message to Congress 


White Why Moral 
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seemingly irresolvable disputes should be 
placed in the hands of top union and man- 
and atomic-energy in- 
attempt to determine 
agreements and consent 


officials; 
should 


agement 
stallations 
bargaining units by 
elections rather than by contested proceed- 
ings before the NLRB. 

The commission recommended that a 
labor relations panel be set up by the AEC, 
consisting of three impartial members ap- 
pointed by the President, with the power 
“to take jurisdiction of any labor dispute 
which collective bargaining and the normal 
processes of conciliation failed to resolve 
and which threatened to interfere with an 
atomic energy pro- 
and management 
was to be no in- 
until 


part of the 
Labor unions 
were to that there 
terruption of production or 
the panel intervened, for as long as it kept 
jurisdiction and for 30 days thereafter. This 
agreement was to be in effect unless (1) the 
panel did not intervene within 15 days of 
being asked by either party or (2) either 
party signified its desire to terminate its 
agreement as to that dispute. The agree- 
ment was also to be voided if within 20 days 
the panel had not made recommendations, 
the dispute was not ended, the panel had 
signified that it would not enter the dispute 
or if the panel had terminated its jurisdic- 
The recommendation also proposed 


essential 
gram.” 

agree 
services 


tion. 


that the panel should have full discretion 
in the use of all voluntary procedures to 
end the dispute by mutual agreement, but 
where the parties themselves had agreed to 
a procedure for the adjustment of disputes 
without interruption of production the panel 


would return the dispute for settlement 
The panel was to operate only after all 
reaching agreement had 


normal means of 
was to weigh the 


been exhausted. It 
factor of criticalness, the degree of utiliza- 
tion of normal conciliation facilities, and 
possible questions of fact that could be re- 
moved from the dispute without panel inter- 
vention. The panel was to be able to mediate 
or arbitrate or, failing agreement by these 
means, to issue recommendations for the 
terms and conditions of settlement. After 
the issuance of panel recommendations, the 
status quo was to be maintained for 30 days 
by the parties.” President Truman ap- 
pointed the commission members to be the 
first Atomic Energy Labor Relations Panel. 
From the above description of the panel, it 
is readily seen that its methods and pro- 
vague. This is an im- 


cedures were left 


portant aspect of the panel plan as conceived 
by the authors, inasmuch as they felt that 
experience has proven that when there is 
too-easy recourse to a government body to 
gain aid in settling labor disputes, the parties 
fail to carry through the process of free 
collective bargaining strictly between them- 
selves, since their maneuvers always take 
into consideration the intervention of the 
government and the effect of its probable 
action upon the outcome of the dispute. 
The Davis Panel under the 
ground rules that it had laid for the panel 
President’s commission for nearly 
1950, three more members 
arbitrated and 


operated 


as the 
four years. In 
were added. It mediated, 
made recommendations in disputes in both 
construction and operations and service ac- 
The followed no set pro- 
trying to stay out of collective 
bargaining by making it very difficult to 
depend on panel intervention. By the time 
the members of the panel had submitted 
their resignations as a result of a change of 
administration in Washington, the panel had 
been formally involved in 60 disputes, 31 at 
operations facilities, and 29 in construction. 
The panel issued 14 recommendations in the 
31 operations disputes and six in construc- 
tion; therefore, in its formal participations, 
the panel recommendations in ap- 
proximately third of the disputes. 
Critics of the panel system have charged 
that the increasing percentage of recom- 
mendations in the later years of panel exist- 
ence indicate a growing dependence on the 
effect, in an arbitration 


tivities. panel 


cedures, 


issued 


one 


panel serving, in 
capacity. 

On February 27, 1953, President Eisen- 
hower accepted the 
panel members; in March he instructed the 
director of the Federal Mediation and Con- 
ciliation Service to set up an tomic 
Energy Labor-Managements Relations Panel 
in the service. Subsequently, the President 
appointed the members, with Cyrus S. Ching 
The new panel, however, did 


resignations of the 


as chairman. 
not function until midsummer of that year. 
Significant changes in procedure are to be 
First among these is the change in 


noted. 
remaining with 


the amount of discretion 
the panel to enter into or remain out of a 
dispute. Whereas the Davis Panel could 
intervene or not, at its pleasure, the Ching 
Panel was only able to intervene in a dis- 
pute when the director of the FMCS had 
referred it to the panel after the normal 
processes of collective bargaining and medi- 





21 The President’s Commission on Labor Rela- 
tions in the Atomic Energy Installations, re- 
port, April, 1949. 
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ation and conciliation had been fully utilized. 
Panel control of timing its intervention was 
effectively curtailed. Another significant 
change was that the formal statements of 
no work interruption while the panel was 
considering a dispute were not renewed. 
The Ching Panel was under the FMCS un- 
til the first of July, 1956. In this period it 
formally handled 27 cases (about half the 
number handled by the Davis Panel in four 
years). Of these 27, 25 involved the issu- 
ance of recommendations, eight in construc- 
Recommendations 


23 


tion and 17 in operations. 
appear to have been the “order of the day” 
for the panel under the mediation service. 
Davis Panel recommendations were pro 
portionately less. 


The placement of the panel under the jur- 
isdiction of the director of the FMCS cre- 
ated a situation where the panel organism 
for the handling of atomic labor 
disputes was directed entirely away from 
the original intent of its creators. A major 
intent was to provide a panel of experts 
whose status and flexibility would give it 
to assess a situtation as to 
whether it was the program or 
not and, once the panel itself had deter- 
mined this, to act with authority to provide 
the most impartial, workable and acceptable 
The panel was also to 


energy 


an opportunity 
critical to 


solution possible. 
decline jurisdiction when it felt that the de- 
gree of criticalness was not severe enough 
to threaten the achievement of program 
The subversion and diminishment of 
panel system 


goals. 
effectiveness of 
caused by referral of a dispute to the panel 
by the director of the FMCS was ap- 
parently recognized by the parties concerned 
because, on May 4, 1956, the President con- 
curred in a recommendation that the panel 
be returned to the AEC, effective July 1, 
1956. The procedures that had governed 
the activities of the panel during its exist- 
ence within the FMCS were then rescinded 


the original 


Present Controversy 


Past chapters have presented an outline 
of the industry, the role of the Atomic 
Energy Commission in labor relations, and 
an unfortunately too-brief scan of the devel- 
opment of atomic-energy dispute handling 
and the panel method. Now we come to 
the present. What is the role, the structure, 
and the procedures of the panel at the 
present time? 


The role of the panel is essen- 
tially the same as that of the Davis Panel 
The element of uncertainty returned, 
and the panel is once again free to 


or to refuse to enter any atomic energy labor 


present 


has 
enter 


dispute at its own volition, and to attempt 
to aid in the dispute by 
any voluntary means possible. When the 
panel determines that the have a 
settlement agreement, it returns the dispute 
to them. The 
persons of experience and good reputation 
in the field of labor The chair- 
man is Cyrus S, Ching; the other members 
Leo C. Brown, Vice Admiral O. S 
Thomas W. Holland, Robben 
A. Smith. The mem 


were selected 


resolution of the 
parties 


panel is composed of six 


relations. 


are Rev 
Colclough, 
Fleming and Russell 
bers of this panel 
President to 
adjustments of 
which would imperil the government's atomic 


assist In afriving at peacett 


labor-management disputes 
energy program when the normal processes 
of collective bargaining and mediation had 
been fully utilized without constructive re 

sults. The panel operates under procedures 
designed to accomplish this purpose, and 
must report annually to the President 


activities.” 


The purposes and procedures of the 
ent panel appear in a January 10, 1957 sta 
ment issued by Chairman Cyrus S. Ching 
In addition to the 
tainty of intervention, the disc1 
not, and the use of all 
settlement, the 


maintenance oft 
full 
act o1 
1957 Ching 
ment points out that the parties are ex] 


terms and 


means of 
to continue existing 
of employment without change 
mutual agreement and to refrain 
any action that would interrupt 


Statement p1 


1 services. The { 


panel may issue recommend; 


settlement. The panel expects the 
terms and cot 


continue existing 


employment without change except by 


agreement for a period of 30 days fr 


date of issue of these recommendations 


to refrain from interrupting the cont 


ot production and services for that 


The panel members have full-time 


addition to their assignments to 


pations in 


atomic-energy labor disputes. The chairmar 


contacts them as the occasion arises and 


makes assignments as to the situations where 


panel members are needed. The panel 
through its secretary, whose office is situ 
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ated in the AEC headquarters building, 
keeps informed of actual and potential labor 
disputes in the atomic-energy field. When 
it begins to look as if a dispute could con- 
ceivably result in a work stoppage, the 
panel intensifies its efforts to gather infor- 
mation on the various factors that must be 
considered in intervening in a_ dispute. 
Among these factors are the critical or 
noncritical nature of the stoppage with re- 
gard to the AEC program, the extent to 
which all other assistance has been utilized, 
the FMCS assessment of the situation, and 
the possibilities of voluntary settlements 
The panel may assume jurisdiction itself or 
it may be asked to enter by either of the 
parties or the AEC itself. The panel may 
then intervene at will and may withdraw at 
will, if it should so The present 
panel cases kave all been in the operations 
and services facilities, and the majority of 
these have been settled by recommendations. 
From July, 1956, to June, 1958 the panel 
assumed jurisdiction in ten disputes. Eight 
were settled by panel recommendations and 
two were resolved by the parties themselves 
This, 


decide. 


before recommendations were issued. 
again, seems to indicate that a recommenda 
tion is the most likely outcome in Ching 
Panel actions, although the panel has medi 
and aided settlement in 


ated, arbitrated 


other ways as well. 

In July, 1954, Secretary of Labor James 
P. Mitchell announced that a study would 
seek to improve labor 
and to strengthen 


be initiated “to 
management relations 
collective bargaining in the atomic energy 
field.” He later stated that the advisory 
committee would “study all facets of the 
problem, including the role of the Gov- 
ernment in this area, and will make recom- 
mendations for improvement of the machinery 
for settling disputes.” 4 committee 
set up under the chairmanship of David L 
Cole, and it operated in a manner which 
was very similar to the 1949 Davis Com- 
that it ; 
groups interested in 
AEC, FMCS 


members of 


was 


mission in sought the opinions of 


the major atomic 


and other fed 
eral both 
energy panels; and labor and management 


This study was very com- 


energy—the 

officials; atomic 
representatives. 
prehensive and so complete with regard to 
atomic-energy labor 
with in 


its coverage of the 
area, that it is difficult to 
a short paper. 


deal 


However, in order to give an inkling of 
of the outstanding statements in the 


surrounding the ad- 


one 
present controversy 


visability of using such an instrument as 
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Law is dynamic. It gathers ‘‘mean- 
ing from experience."’ The scientific 
advances of the first half of the 20th 
century . . . will not leave society 
and economics unchanged. Nor will 
law be left unchanged. Certainly 
the field of law has felt the im- 
pact of these new forces, as has 
government. But however the tor- 
nado may toss the sea, it remains 
the sea. However strong the pres- 
sures of change, the basic con- 
cepts of justice remain unimpaired 
and adaptable to changing circum- 
stances. —Stanley F. Reed 





the panel in the atomic-energy segment ot 


American industry, a brief summary follows 

The committee 
procedures to be applied to labor-management 
private-con 


examined policies and 


relations in government-owned, 
tractor-operated atomic-energy installations, 
concentrating on production operations rather 
than on construction. The report of the 
committee summarizes the history of gov- 
activity in atomic energy and 
for collective bargaining in the 
It analyzes national labor policy 


ernment 
the setting 
industry. 

and labor-management relations in atomic 


energy installations and it discusses the 
problem which is so aptly put by Oscar 
S. Smith as “How to discharge the obli 


gations of Government as owner, financiet 
and consumer, and at the same time permit 
the national policy of collective bargaining 


to work.” 


In its discussion of 
management relations in 
the national labor policy, the committee in 
resources which could be 
employed to expedite this end It felt 
that mediation should not be abandoned 
without full utiligation, that it should al 
strike 


stressed as 


conforming labor 


atomic energy to 


vestigated the 


ways function, even after a occurs 


Effective mediation 
one way to encourage good and successful 


was being 


collective bargaining, and to lessen reliance 


upon panel settlement of the dispute. Other 
points brought out in the report include 
the fact that there is a healthy attitude 
toward maintaining production in atomic 


energy operations on the part of both labor 


and management, and that-the merger of 
the AFL and the CIO should ease inter 
union stress points which have been a 
troublesome area. 


June, 1959 e Labor Law Journal 














In its conclusions, the committee stated 
that security considerations, the “crash” na- 
ture of the atomic-energy programs, and 
the poor living conditions for atomic workers 
(all of these serving in part as _ justi- 
fications for setting up the panel system) 
are no longer as valid as they once were 
resuit, justifications for 
exist. 


and, as a these 
having a special panel no 
On the other hand, the committee conceded 
the following facts: the government’s being 
the employer, AEC approval of cost reim- 
bursement, and lessened strike effectiveness 


longer 


are existent today as they were in the early 
days of the atomic-energy program. The 
report noted that the national labor policy 
is away from government intervention in 
labor-management matters, and that the use 
of the panel as an alternative has hindered 


collective bargaining and has impaired the 


effectiveness of the FMCS It concludes 
that atomic energy should be treated the 
same as other vital military and defense 
industries. In some important ways the 
committee felt that atomic-energy labor 
relations are conventional in that the Na 


tional Labor Relations Board processes 
representation and bargaining-unit petitions 
and that disputes as to meaning or appli 
cation of contract provisions are now largely 
settled by grievance procedures and arbitra- 
tion Also, disputes over 
now subject to settlement within the labor 


itself. 


jurisdiction are 


movement 
recommendations of 
that 


safeguarding 


Brie fly, one of the 
the Cole Committee advocated agree 


ments contain provisions for 


property, and life in case of a 
strike. Others stated that contractors should 


recognize labor dis 


processes 


the obligation to avoid 


putes which would threaten productior 
wherever possible, on the one hand, and, 
on the other, that the AFL-CIO should 
actively participate in the AEC labor-man 


agement program and should seek to mini 


mize active rivalries between unions at 
atomic installations Under another out 
standing recommendation, determination § that 


an emergency situation exists at an atomic 


installation would be restricted t 


the advice of the 


energy 
the President, acting on 
National Security Council, which 
augmented by 
leaders of labor and 


would be 
highly placed and resp cted 
management It 


that the AEC should 


conterences to 


was 
also recommended 
contractor 
the 


atomiuc-energy 


institute 
to find 


attempt 
dealing with 


that the 


best means of 


emergency disputes, 
special panel procédure should be elimi 

® Secretary of Labor’s Advisory Committee 
report, January 31, 1957 


Disputes in Atomic Energy 


nated and that no special legislation should 


be enacted to deal especially with the 


atomic-energy industry 

The Cole Committee report describes very 
completely the 
labor-management 
The committee recommenda 


factors involved in the 


relationship in atomic 
energy activities 
tion that 
in atomic 


collective bargaining agreements 


energy should include provi 


sions for safeguarding property, processes 
and life in case of strike would seem very 
desirable if such assurance can in reality 
exist. Other recommendations dealing with 
the actions and attitudes of the A E(¢ 
the contractors and the AFL-CIO pre 
sent nothing really new to atomic energy 
for, basically, the parties mentioned have 


followed the recommended lines in the 


Security council advice to the Presi 


the critical or 


past 


dent as to noncritical nature 


ot an operation threatened with stoppage 
would not appear particularly desirable in 
view of the tact that the criticalness ot 


the operation to the atomic-energy program 
should be communicated directly to the 
: ; 


A K( 


determining whether 


since if 1s trie 


President by the 


only agency capable of 


or not it can meet its program goals. The 
President should then be free to consult 
with the security council (perhaps 





and 


top labor 


to obtain their advice 


mented by management re] 


concerning 


resentatives ) 


the effect of a work stoppage 


in the owes 
all national defense program While 1 
author agrees with the committee recon 
mendation specifying that no special legis 
lation be proposed lor the regulat 
labor-management relations at governme 


owned, privately operated atomi 


installations, he does not feel that the cas« 
presented in the report for terminating the 
| 





special panel procedure in atomic-en 
lisputes is completely fair in that it has 
de-emphasized the many situations in whicl 
both under formal intervention a 
the existence ot the panel as beet 
major factor in the resolution of a dis] 
The panel should not be nsidere é 
merely because it is unique 

One of organized lab major ¢ 
in the atomic-energy labor-management re 
lations field is the establishment f a 
statutory labor-management committee t 
the AEC to advis« | lopm 
sound labor relatior at ‘ 
activities, including many quirement 
health and safety standar Is; and { ce 
for the effective introduction and deve 
ment of peacetul atomic uses tl g 1 
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understanding.” A labor representative ap- 
pearing before the Joint Committee on 
Atomic Energy in 1956 added to the above 
statement the thought that such an ad- 
visory committee could serve as a continu- 
ing focal point for channeling public expression 
on basic policy matters, and could provide 
the AEC with broad-based policy recom- 
mendations on matters which could not be 
revealed fully to the general public. 


On the contractor system of operation 
atomic energy, labor has some 
complaints. Among these 
are, first of all, the fact that under the 
cost-reimbursement system it is virtually 

union to use economic 


existent in 
long-standing 


impossible for a 
gain its 


action against an employer to 
ends. Also, a further complaint along this 
line is with regard to the fact that the 


contractor may, in effect, have the costs 
of collective bargaining, panel appearance, 
and other fees paid by the 
government when he is reimbursed for 
costs incurred. A further complaint is 
the need for security which cloaks some 
aspects of the program, making bargaining 
difficult, and making it possible for labor 
to charge that, at times, contractors and the 
AEC have hidden behind the screen of 
security when they did not wish bargaining 
issues for reasons out- 
considerations. On the 


arbitration, 


to involve certain 
side of security 
other hand, from the contractor point of 
view, the contractors complain that they 
do not own the means of production, and 
that they may lose their contract to operate 
a certain facility at the whim of the gov- 
ernment (provided another suitable con- 
tractor can be found to take over). Both 
of these factors adversely affect the employer- 
employee bonds that encourage stable rela- 
tionships. In addition, the contractor is 
subject to considerable government pressure 
in all phases of his labor activities. 


complete 
dealing 


One of the most recent and 
statements from organized labor 
with atomic energy is to be found in the 
Proceedings of the Forty-Eighth Annual Con- 
vention of the Metal Trades Department of 
the AFL-CIO. The convention was held 
in December of 1957. The section of the 
proceedings dealing with atomic energy may 
be considered representative of labor think- 
ing in this area, inasmuch as the Metal 
Trades Department and its affiliated inter- 
national unions represent the vast majority 
of the organized production and mainte- 


nance workers at the major Atomic Energy 
Commission installations throughout the 
United States. 

In the course of the proceedings, a dis- 
cussion is noted on the Atomic Energy 
Labor-Management Relations Panel and the 
role that it played in a mid-1957 dispute at 
the Sandia Corporation in Albuquerque, an 
AEC contractor. In this dispute, the panel 
decided not to intervene after receiving an 
impact report from the AEC which indi- 
cated that a strike would not have a signifi- 
cant effect upon the AEC weapons program. 
A strike commenced, and continued for 17 
days, when the panel intervened, requesting 
the parties to resume operations at the 
earliest possible moment. The parties com- 
plied with this request. The proceedings 
state that the Metal Trades Department has 
used every effort since the inception of the 
atomic-energy program to maintain conti- 
nuity of production regardless of provoca- 
tion. The union proceedings advance the 
thought that the Sandia strike need not 
have occurred if the panel had fulfilled its 
obligation. 


The president of the Metal Trades De- 
partment referred, in his statement, to the 
eight points concerning the Metal Trades 
Department policies in atomic energy which 
had been in effect since 1953, and urged the 
to them. Briefly, 
Collective 
bargaining on every phase of the dispute 
should be exhausted before use of the panel 
is resorted to; affiliates of the department 
will request or accept the services of the 
panel on an individual there 
should be no over-all no-strike pledge agree- 
ment with the panel or the Government of 
the United States; decisions of the panel 
will be accepted as final and binding, and 
constituting a no-strike pledge for the term 
of the contract, if all parties agree to this 
(the panel should commence hearings seven 
days after it has been informed of stalemate, 
it should render a decision within seven 
days, and there should be no work stoppage 
for seven days after the decision has been 
rendered); a request for panel intervention 
should come only from the union or the 
company; the panel should operate without 
restraint prior to assuming formal jurisdic- 
tion; and the Federal Mediation and Con- 
ciliation Service should be solicited to lend 
its assistance. (It is not clear in the pro 
ceedings whether or not the Metal Trades 


department to conform 


these principles are as follows: 


case basis; 





27 Department of Labor, Atomic Energy Study 
Group, Labor Implications of Atomic Energy, 
p. 82. 
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The dogmas of the quiet past are 
inadequate to the stormy present 
. «. « @S Our case is new, so we 
must think anew and act anew. 
—<Abraham Lincoln 





Department expected the panel to follow 
the timetable set forth in its eight principles.) 
It is the position of the president of the 
Metal Trades Department that each AEC 
installation is a vital component of our 
atomic-energy program and that the critical- 
ness of that plant’s operations at any par- 
ticular moment should not be the measure 
used to determine the availability of an im- 
partial tribunal for the settlement of dis- 
putes. He feels that the policy of the gov- 
ernment, to be effective, must be uniform 
and consistent in applying atomic-energy 
procedures to all AEC installations.” 

In general, organized labor has recog- 
nized the importance of the atomic-energy 
program to our national well-being and has 
cooperated to a large extent to avoid in- 
terruptions of production in this area. This 
is true even though the peculiarities of labor 
relations under the contractor system could 
have frustrated the economic bargaining 
power of labor and might well have caused 
labor to balk to the extent that this unique 
program would have been inoperable with- 
out modifications in operating 
philosophy. 


substantial 


Last, we come to the methods which the 
AEC is currently following to aid in the 
maintenance of labor peace in atomic-energy 
activities. The commission has been instru- 
mental in making the panel system work- 


able. From the very early days of panel 
existence to the present, the commission 
staff has worked for the maintenance of 


receptive organized labor and management 
attitudes toward the panel. This has been 
accomplished through discussions with the 
various parties concerned and through a 
definite policy as to where the AEC stood 
in relation to panel intervention. 

However, from time to time, the philos- 
ophy underlying special intervention in atomic- 
energy labor disputes becomes cloudy and 
new understandings must be obtained. Such 
was the situation in the autumn of 1957, 
when the panel decided to request a list of 
establishments where continuous operations 


are a vital aspect of the atomic-energy pro- 
gram. The panel was to maintain 
awareness of the contract negotiations at 
these establishments, and would not require 
a letter from the AEC as to criticalness 
when a stalemate threatened. All other dis- 
putes in installations 
then to be dealt with under the regular panel 
procedures. In late 1957, Oscar S. Smith, in 
an unpublished memorandum, dealt with 
this problem under the title of “Collective 
3argaining Objectives—Atomic Pro- 
gram,” in which he stressed that such an 
“impact list” would raise serious problems 
by impairing the desirable 
feature of panel operation 


cle se 


atomic-energy were 


Energy 


“uncertainty” 


Mr. Smith pointed out that in any particu 
lar dispute in atomic energy there are a 
number of factors that must be 
in weighing panel intervention 
Panel procedures, 


sidered, 


considered 
Under Davis 
these factors were con- 
and the panel then either entered 
the dispute or declined to enter. When the 
panel was under the FMCS, the element of 
uncertainty was lost because the sending of 
the impact letter and intervention were too 
tied The 
method of determining intervention is simi 
lar to that under the that 
an impact letter is prepared early in the 
dispute and is treated only as 
for the panel. The panel obtains other in 
formation elsewhere and then decides whether 
and when to intervene. Under this approach, 
“uncertainty” 


closely together. present panel 


Davis Panel, in 


information 


the advantage of is maintained 


The Smith memorandum also dealt with 
the cost-reimbursement 
the 
laid against it concerning its adverse effect 
on the 


utilized by 


process 
AEC in its operations and the charges 


relationship 


Labor has been especially vehement in its 


collective bargaining 
declarations on this point, pointing out the 
lack of effect that a strike 
upon a contractor operating under 
Mr. Smith admits that if one 
the strike as an 
between the contending parties, the 
must be that the 
reimbursement system is incompatible witl 


economic has 
this 
system views 
expression of economk 
force 
conclusion drawn cost 
this kind of collective bargaining because of 
With 
mind, James Brownlow of the Metal 
Department urged an alternative to 
strike action both in noncritical atomic 
and in critical plants where the 
likely to intervene. Mr. Smith 

this proposal by discussing fully the 
of uncertainty which, if 


the lack of economic pressur¢ this in 
Trade S 
has 
plants 
panel Is 
answered 
concept 


practiced to its 





2 AFL-Metal Trades Department, President’s 
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ber 2, 1957), pp. 21-24. 
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fullest extent, might ease the “ineffective 


strike” problem. 


In concluding his memorandum, Oscar 
Smith stated that he felt the present panel 
procedures to be quite good and he rejected 
the panel’s proposal of critical and noncriti 
cal grouping. This conclusion was reached 
hecause of the fact that the panel should be 
flexibility, to 
maintain the philosophy of utilizing the 
“uncertainty” factor to its utmost. Mr. 
Smith further concluded that an effort should 
be made to stimulate to greater effective- 
ness such noneconomic incentives to reason 
ableness in collective bargaining as may be 
available, recognizing that economic incen- 
tives are minimal under the cost-reimburse- 
The objective of value involved 
in this the resolution of disacree- 
ments by compromise and agreement. This 
AEC in atomic-energy 


much more free to exercise 


ment system 
issue is 
is the aim of the 
labor relations 
Recommendations appearing in the above 
memorandum include the following: There 
should be a change of emphasis, meaning 
that lack of impact by itself should not be 
the basis for the panel’s declining jurisdic 
tion; greater stress should be placed upon 
the value of agreement by negotiation (this 
to apnear in a revised set of objectives is- 
sued by the AEC and reconciled with panel 
procedures); and the panel should continue 
with a responsibility to make recommenda- 
tions if all else fails. Mr. Smith suggested 
the following measures to implement the 
above approach 
be solicited, a change 
tionships would be 
communication and 
come, and contractors should be stimulated 
agreement by 


Union cooperation must 
in panel-FMCS rela- 
with better 
cooperation the out- 


desirable 


to emphasize the value of 


negotiation.” 


Presently, it is generally understood by 
persons in the atomic energy labor relations 
field that panel intervention (under the re- 
sponsibilities assigned to the panel by the 
President) may occur at the initiative of 
the panel or pursuant to a request from the 
FMCS, the AEC, or one of the parties. 
Objectives that are to be sought by the 
proper utilization of the panel are the resolu 
tion of disagreements by compromise and 
by agreement and the accomplishment of 
the commission’s production goals, with ap- 
propriate panel decisions as to intervention 
playing a crucial role in the achievement of 


these ends. These decisiens logically should 


affecting 
ultimate agreement upon the lack 
of production impact alone. While produc 
tion impact is perhaps the most impcrtant 


factor to be considered in the present world 


be based upon all available facts 


and not 


situation, other factors which might indicate 
impending settlement possibilities between 
the parties without panel intervention should 
certainly not be overlooked. 

The August, 1958 revision of the general 
policy Atomic 
Commission relative to contractor personnel 


statement of the Energy 
management and labor relations stresses the 
desire of the AEC to have labor disputes 
settled through orderly and peaceful negotia 


and it states concisely 


tion and agreement 
the complicating factors inherent in a system 
of government ownership of the nation’s 
atomic-energv plant and materials with the 
necessities of national defense and security 
weighing so heavily upon our nation. The 
statement role of the commis 


sion in administering the program and points 


outlines the 


out that the commission encourages its con 
their employees to maintain a 
maxi 


tractors and 
with 
the gov 


labor-management relationship 
mum freedom from interference by 
This revised policy statement serves 
Atomic Commis 


area of 


ernment 
Energy 
labor 


as the keystone of 


sion policy in the relations 
The commission must depend upon the ce 
operation of management and labor in order 
statement serve as an 


that the policy mav 


effective guide to working relationships in 


the atomic-energy program 


Evaluation 
Wworl k 


activities to be 
It seems obvious that 


energy 


Is every stoppage in atomi 


considered an emergency? 
such is not the case, 
activities cover such a 
variety of both in the 
weapons area and in uses. How 
ever, the question around which this papet 
is centered, “Government Intervention in 


Emergency Labor Disputes in Atomic Energy,” 


since atomic energy 
wide operations, 
civilian 


hinges upon a definition of the term “emer 
gency.” Without the emergency, the critical 
or the vital aspect, labor and management 


would be left to themselves to resolve their 
disagreement even if this meant a recourse 
to the strike or lockout weapons. Of 
course, while under present labor 
policy the government exercises minimum 


national 


interference with collective bargaining, it 


everything in its 
parties in their quest for settlement 


does power to aid the 





* Oscar S. Smith, Collective 
jectives — Atomic Energy Program, 
1957, pp. 1-21 
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The line between an and an 
inconvenience is difficult to place, and much 


thought and many writings by labor rela 


emergency 


tions scholars and economists have sought 
to provide an all-encompassing formula by 
which one may distinguish between the two. 
Many 
sulted, but they 


which 


interesting ‘contributions have re 
inherent 


limited 


all seem to have 


weakness¢ render them of 
use, 

The author agrees with Cyrus S. Ching, 
the chairman of the panel, who has stated 
in the Temple Lax 
national 
determined, and 


that a 
mathematically 


School Ouarterly 


emergency cannot be 
that 
calls for judgment of 
He advances the thought th: 


such a determination 


all factors involved. 


it “health, safety, 


and security should be the criteria.” Un 


fortunately, in many of the industrial and 
service activities in our society affecting the 
lives of our citizens (transit, utilities, and 


food production and provision, for example) 
there is often no responsible person or pet 
than an 
dis- 


sons who can possibly make more 


informed guess as to whether a labor 
pute threatens to be an emergency or merely 
an inconvenience situation. Sometimes, as 
in the case of a complete halt in the delivery 
of milk within a large metropolis, the emer- 
more often 


gency situation is clear-cut, but 


than not this is not so. However, in atomic 
energy there is always a responsible body 
(the AEC) able to 
rately the ramifications of 
stoppage of a vital segment of the industry, 


which is weigh accu- 


a slowdown or 


since it has been assigned production goals 
Joint Chiefs of Staff, the National 
Council, and the President, which 


by the 
Security 


must be maintained to ensure that our na- 
tion may defend itself in time of attack. 
The AEC must determine the effect of a 


slowdown on meeting these assigned goals 
This point the 
determining an atomic-energy emergency 
admittedly 


totally civilian atomic energy activities from 


crux ot 
(The 


excludes 


appears to be at 


preceding definition 
the emergency category, but does not neces- 
sarily remove them from being susceptible 
to panel intervention in specific cases, since 
the panel weighs other factors along with 


criticalness. ) 


Once an emergency has been determined 
to exist, steps must be taken to protect the 
the 


of the labor and management groups in dis 


larger interest from harm at expense 


agreement. An analysis ot past emergency 


situations in various segments of our indus 


trial community shows that compulsory 


* Donald B. Straus, work cited at footnote 
18, at p. vii 
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arbitration, injunction and seizure all fall 
short of 


production 


absolutely ensuring continuity of 
" Seizure has, as well, been de 


clared unconstitutional in some of our state 


courts, and with its administrative nd lega 
complications it is certainly not the ultimate 


in solutions to strike problems 


The panel procedure in atomic energy 1s 


an attempt to solve the probl m ofr ensuring 
continuity of production in a 
The 


tinuity 


unique Way 


panel attempts to achieve this con 


while disturbing labor-management 


collective bargaining to the minimum extent 


possible. By following indefinite procedures 


the 1 tries to ensure that the parties 


panei I 
do not relax their efforts for settlement It 


mediates and arbitrates, and is a fact-findu 


ecommendations 





committee which issues 1 
The panel is partly dependent, as is_ the 
ordinary fact-finding committee, mn the 
force of public opinion to see that its recom 
mendations are implemented 
An analysis of the effectiven f the 
panel to this point would be very difficult 
on a quantitative basis, for there are far 
too many complicated factors cessitatin 
substantial qualifications of the data. Sucl 
factors of wide scope, such a f 
the state of the economy, the the 
; ‘ hit 


labor force, and other considerations 


skew raw figures to a destructive degree 
Perhaps the most significant endorsement 
of the panel’s work to this point is the 
failure on the part of the parties involves 
in labor disputes in atomic energy to pro 
test against the use of the panel device 
to such an extent that they have refused 
to request its services upon occasion. The 


‘ 1 +} 


parties have accepted the recommendations 
of the panel in most cases where such have 
been issued They admittedly have com 


about panel procedures from time 
but the AE ¢ has followed the 


policy ol keeping alert to 


plained 
to time, 
these complaints 
and, when panel effectiveness seems threat 
ened, has sponsored discussions to attempt 
deficiencies and t clarity 


to correct any 


panel policies. Such meetings are 


in keeping all parties aware of what is ex 
pected of them in the atomic-energy industt 
Case figures themselves show only that 


the panel intervened in a specific dispute 


or disputes, but cannot show the degree 
to which the panel was the deciding tacto1 
in resolving the dispute. In addition, the 
statistics do not show the number of dis 


(Continued on page 434) 
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McClellan Hearings 


Power Unlimited—The Corruption of Union 
Leadership. Sylvester Petro. The Ronald 
Press Company, 15 East 26th Street, New 
York 10, New York. 1959. 323 pages. $5. 


To watch the parade of “Fifth Amend- 
ment” takers before the McClellan Com- 
mittee may be entertaining to some, just as 
it is revolting to others. But of all who 
watch this parade, regardless of their re- 
actions, some must feel helpless in evalu- 
ating the history that is taking place. 
Possessing neither the background nor the 
training, they cannot place this bit of drama 
in the whole repertoire. It is as though 
they have picked up one piece of a large 
jigsaw puzzle and haven't the slightest idea 
where it fits. 

Sylvester Petro has pored over the Mc- 
Clellan records—41 volumes—and evaluated 
what is taking place. 

This is not a book that just anybody 
could write. This is not a book that any 
journalist could write, and this is not a book 
that just any lawyer could write. It can 
only be written by a man with the fortuitous 
background of this author—member of a 
labor union, lawyer, specialist in labor law, 
professor of law with a deep respect for the 
rule of law, and respect for the form of 
government which guarantees to the indi- 
vidual the freedom which by nature he is 
endowed. 


Now, let’s look at this book from three 
vantage points. 

The author is a professor of law, and be- 
cause of this, some may hail this book as a 
change of thinking in academic circles. Cer- 
tainly it is aligned with the thinking of a 
few other author-academicians who decry 
the power in unions, who plead for responsi- 
bility and maturity in the labor movement. 
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Twenty years ago it could be said that no 
law professor would castigate union methods 
and devices as Professor Petro but 
because he does this now, and a few others 
write in a similar vein though with 
force, it not mean that 
change of thinking in academic circles, with 
Professor Petro leading the parade. 


does, 


less 


does there is a 


To view this book from the vantage point 
of unions is to see immediately that they 
will take it as a vitriolic attack on trade 
unions. For after all, testimony before the 
McClellan Committee involved 
than 5 per cent of the major unions in the 
United States. Unions will say: Let’s face 
facts: A trade union is a legitimate institution 
in the American economy operating under 
the aegis of duly enacted law. It is a power 
bloc but so are industry associations. If the 
McClellan hearings have proved anything it 
is that there was a breakdown of local law 
But of unions Petro has this 


has less 


enforcement. 
to say: 

“Tt would be wrong for Congress to pass 
punitive laws, placing greater burdens on 
union leaders than other citizens have, on 
the basis of the McClellan Record, or any 
other record.” (Page 283.) 


right to 


Unions entitled to the 
strike, but they have abused that right 


(Page 283.) 


are 


“Even though unions have abused their 
basic rights as no other citizens have done, 
they must be allowed to keep them.” (Page 
284.) 

“Punitive laws enacted in a spirit of re- 
taliation for the evils disclosed in the Mc- 
Clellan Record would be undesirable on all 


(Page 284.) 


“The right to strike must be maintained, 
(Page 


counts.” 


if we are to remain a free society.’ 
286.) 
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“The ‘union democracy’ proposal is bad in 
principle because it constitutes an implicit 
condonation of the compulsory character of 
trade unions .’ (Page 289.) 


To look at this book vantage 
point of industry—it will be hailed enthusi- 
astically, expressive of what is wrong with 
unions and why industry is reluctant to deal 
with them, and why prices are high. 


from the 


“Violence, extortion, and widespread cor- 
ruption are the facts disclosed by the Record. 
To correct the conditions it is 
There 

No one can 
having 


necessary to remove their causes 
is no mystery as to the causes. 
read the McClellan Record without 
them leap to the mind, The causes lie in the 
special privileges which governments have 
given trade unions and which the public has 
tolerated.” (Page 280.) 

draw to trade 
and they 


kinds of 


privileges 
kinds of 
unions the 


“These Ss ecial 
I 
men, 


best 


unions the worst 
drive from trade 
men.” (Page 281.) 

The theme of this book, like that of 
several others authored by Professor Petro, 
is Lord Actom’s axiom: “Power corrupts, 
absolute power corrupts absolutely.” The 
author McClellan testimony to 
substantiate this axiom. Consequently, he 
f power as a threat to our 


uses the 


abuse of 
economy, our liberty, and our way of life 
trade unionism will 


sees 


“~~. . monopolistic 
destroy any free enterprise system if it is 
allowed to proceed unchecked.” (Page 277.) 

As the author sees it, the McClellan hear- 
ings formed the key play--the crisis drama 
in the whole repertoire. The author’s evalu- 
ation is presented in this last paragraph of 


the book: 


“T do not 
bring about limited 
government in this country; that will come 
only when large numbers of people appre- 
ciate its value and insist upon it, Yet I am 
convinced that the jungle, retrogression, and 
decay are the necessary result of unlimited 


way to 
effective 


know of any short 


and therefore 


government, just as they are the necessary 
trade unions 
unlimited 


result of unlimited 
No civilization 
power in any hands. 
tion of the McClellan Committee lies in its 
overwhelming documentation of that truth.” 


(Page 304.) 


power in 
long survive 
The greatest contribu- 


can 


Wages and Hours in 1975 


The Prospect for Wages and Hours nm 
1975. Clark Kerr. Reprint No. 122. Insti- 
tute of Industrial Relations, University of 


Books . . . Articles 


California, 201 California Hall, Berkeley 4, 


California. 1958. 46 pages. 20¢ 


attractive picture is 


The 
predictions are based on two assumptions 
(1) that the trends of the last 
decade will continue for two more decades 
and (2) that the industrial revolution which 
through the world will 


In this study an 
presented to the wage-earner of 1975 


economic 


has been 
keep its present pace. 


sweeping 


Judging from the vantage point of 1957, 
will have taken 
important 


substantial changes 
One of the 
evaluation of the 
leisure Phe 


some 
place by 1975. 
will be the re 
between income 
result of this re-evaluation 
duction of hours of work per week, the first 
1930's Shorter 


than has 


most 


of these 
balance and 


will be the re 


one since the early hours 
will come more slowly, however, 


been the case over the past century; and 
they will not come through the impact of a 
Way ol 
collective bargaining 
strikes. Automation 

increase productivity 


effect on 


and by governmental 
through 


some 


depression 
policy, but 
and probably 
while it will 
and thereby 
hours of work—will not make 


tend te 
have a_ potentital 
a substantial 
impact. 


1 


A major transformation will have ox 


curred in our national wage structure Che 
difference in wages between the skilled and 
unskilled jobs will be reduced considerably; 
disagreeable jobs will rate considerably 
higher, while pleasant 
of their Real 
per hour 


and 


] 


jobs will lose some 


status income of employees 


will rise quite ma 


Since 


and per year 
than 


rise somewhat faster 


taster ever before 


will 


terially 
money 
than productivity, a 
will 
than w« 
time 


wages 
mild secular inflation 


still be going on, more of an inflation 


have experienced before in 


Chere will be more 


a higher standard of living and a 


price level. These changes, and their extent, 
will depend upon many individual decisi 


and 


ms 


WOTK 


affecting productivity, hours of 


wage rather than on governmental 


levels 
The predicted four-day working 
| 


change the 


action. 


week will present pattern 


suburban life into a two-home economy 


an apartment in the city and a cabin in the 


country, as in Sweden 


concludes assurance 


study with the 
1] 


The 
that the economy of the United States will 
7 ' 


continue in 1975, as today, to provide fo 
the members of its labor force the greatest 


amount of leisure and the highest income 


of any system known to man 
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Developments 








Seniority Lost When Job Lost 
Even Though Employment Retained 


Seniority of a milkman route salesman 
his services as a 
although he 


was terminated when 
route man were terminated, 
did continue to remain in the employment 
of the company, according to a _ recent 
arbitration award by Morris Slavney. 

The involved Article XVII of 
the parties’ agreement, which reads: “Sen- 
iority rights shall prevail at all times, and 
shall be based upon the length of service 
with any one Company, preference to be 
according to seniority. New jobs 

and new routes established shall 

governed by this seniority clause 


decision 


given 

created 
also be 
Seniority rights shall not be altered by re- 
There shall be a_ separate 
established for route 


classification. 
seniority men and 


inside employees.” 
The employee 
ment as a route salesman in 1950 and con- 
tinued in that classification until 1956, when 
terminated 
The day 


commenced his employ- 


his duty in that capacity was 


because of his record. 
after his discharge as a route salesman he 
was offered a job as an inside plant man, 
and continued in that category until 1959 
when he was laid off in a general layoff. 
After his layoff, the employee contacted 
his union which filed a grievance with the 
employer that the employee 
should be returned to his former position 
over five 


pe yOT sale 


contending 


as route salesman since he had 
years of seniority as a route man and that 
there were route men still employed by the 
employer who had less seniority as route 
men than he did. 


In the arbitration proceedings, the union 
contended that the aggrieved did not lose 
his seniority accumulated as a route sales- 


man when he was transferred to an inside 
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job and, therefore, could replace or bump 


any route salesman with less seniority. 


[he company contended that for all in- 


tents and purposes the aggrieved was dis- 
charged as a route salesman and, 


he couldn’t bump any route man, since he 


therefore, 


had no seniority as a route man. 

The arbitrator based his decision on the 
“The collective bar 
agreement contains 
both 
There is no 


following reasoning 


gaining separate sen- 
iority 
salesmen. 
collective 
for the retention of 
upon being transferred in any manner into 
the other 
were to be sustained, then Callaway at any 
during his employment as an insid« 


inside employes and 
provision in the 


providing 


lists for 
Dargaining agreement 
seniority in one group 
group. If the Union’s contention 


time 
salesman would have had the right to bump 
any driver salesman who had less than five 
months employment as a 


At no 


of his employment as an inside man 


years and four 


route salesman time during the 


course 
did Callaway replace a 


ever request to 


route salesman. It was only upon his layoff 


that he did so 


“It appears that when Callaway 
accepted employment as an inside employe 


When 


were 


he did so in lieu of a discharge 


Callaway’s services as a route man 


seniority as a route man 


although he did continue 


terminated, his 
was termunated, 
to remain in the employment of the Em 


ployer.” 


Layoff and Loss of Pay Ordered 
Instead of Discharge 

An employee was discharged because of 
nonproduction and failure to comply with a 
Arbi- 
Louis, 


company order to report down time 
Joseph M. Klamon of St 


arguments of a diecasting 


trator 
after hearing 
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company and the International Association 
of Machinists, ordered the employee retro- 
actively restored with all rights as a substi- 
tution for discharge plus forfeiture of one 
half of all pay that she would have received 
from the date of discharge to the date of 
restoration. 

The company 
argument: 

(1) It was the general policy of the 
company to have operators check with 
their set-up man or foreman in 
trouble. 

(2) A. production control record was 
kept containing the starting time of the 
job, the number of pieces processed, down 
time and the time of completion of the job. 


presented the following 


case ofl 


(3) All jobs were obtained on competi- 
tive bids; thus it essential that the 
company have information concerning ac- 
tual running costs as compared with bids 


was 


(4) The foreman requested a!l operators 
to check with the set-up 
foreman in case of trouble 


either man or 


(5) On four days the employee in ques- 


tion failed to report down time. 


(6) This 
particularly instructed to have all 
time initialed by the foreman or set-up 
man; the other employee did so, but the 
employee failed to do so on 


employee and another were 


down 


discharged 

four occasions. 
(7) The 

she was 


informed that 
insubordination 


employee 
discharged 


was 
for 
The union argued as follows: 
(1) The union had been assured that the 
production the 
of bidding on future jobs and not for 


control records were for 
use 
the purpose of 
to be 


were to be 


piece work nor were they 
used against employees; if the cards 
for the latter, 
would become a part of the union bargain 


used then they 


ing rights and a part of negotiations 

(2) In the first step in the grievance pro 
cedure, the company notified the union that 
the employee had 
poor production. 


been discharged for 

(3) In the next step, the president of 
company injected insubordination as a 
son for the discharge. 

(4) Other employees had failed to pro 
duce the number of pieces on the cards and 
no disciplinary action had been taken by 
the company against them. 

(5) The the 
order to have down time initialed as apply- 


employee had understood 


ing only to one case, not several, and that on 


one occasion when she was clrrged with 


Arbitration 


down time she was waiting for work which 


she had asked from the foreman. 


(6) The 
required to 


the only one 


initialed 


employee was 


have down time 
that the 


solely on 


the claimed 


nonproduction 


Therefore, union 


charge of based 
the card control system was not reason for 
since the 
The 


insubordination 


discharge, particularly employee 
had three years’ seniority 
ther claimed that 
not be permitted as a part of the grievance 


union fur 
should 


since the company had not so made it in the 
first instance 

Arbitrator Klamon did not the 
union objection to the addition of insubordi- 


sustain 
nation as a discharge, 
“Tt is, however, the 
fully at the 
reasons for such 
added that the 
full day’s work for a day’s 
since the field highly 
it had a right to check all cost factors. He 
that the 

cooperate and the production record merited 


reason Tor 
better 
tim« OT 


Stating 
practice to state 
discharge all of the 
The arbitrator 
entitled to a 
that 
competitive, 


action.” 
company was 
pay and 
Was SO 


said failure of the employee to 
severe disciplinary action but not discharge 
But, he 


quately is to serve 


said: “If failure to produce ade 


as a basis for dischar 
as well it may, then employees shouk 
[and] ar 


feel that he or she 


warned employee must 
is being singled out 
surveillance Arbitrator Klamor 


“Adequat« 


expected 


criminating 


further said warning thi 


provement is torthwith 


charge may follow should also 


Employees’ Right to Vacation 


\ company was in error when it 
application for 

mitted by its 
with the 


Yod is 
lhe 


writing of 
but 


a written 
employees 
provisions 


arbitrator, hel 


grievants notified 


their desire 

d that they 
vacations at the 
the 


designated the 


were notin 


such 


tor 


ment between 


cle arly 


company 


and the number of v: 


which should be given employees beginning 


vith those having six mont! f service 


and others from service through 
14 years Che agreement 
that the bility 


was on the employee’s anny 


cated elig 
em 
the 


the 


According to the greement, 


ployees might, with tl rmission of 
mutual 


wit! 


company, or by 


company, take their vacatio uring some 
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other period in the current contract year. It 
had also been the practice to give some vaca- 
tions in advance of the employee’s anni- 
versary date because of convenience to the 
employee and the company. This might be 
done by mutual agreement between the 
employee and the company as provided, but 
that did not invalidate the provisions of 


the agreement which specifically stated that 
the vacation was not earned until the anni- 
versary date and other requirements had 
been met. 

The arbitrator decided that the employees 
be allowed vacations on or subsequent to 
their anniversary dates as provided in the 
agreement. 
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putes that were resolved either because of 
informal action by panel members or be- 
cause of the very fact that the panel existed 
and could take jurisdiction of a dispute 
if it were not settled by the parties themselves. 


In general, the author would wish to sug- 
gest no basic change in present panel or- 
ganization or operation. It is felt that while 
the existence of the panel has been chal- 
lenged by individuals and by such groups 
as the Cole Committee, it has served a use- 
ful purpose in our unique atomic-energy 
installations in the midst of the labor rela- 
tions difficulties generated by the govern- 
ment-owned privately operated system. A 
slight modification is suggested in agree- 
ment with the Cole Committee report. This 
modification deals with the inclusion within 
labor contracts at atomic-energy installa- 
tions of provisions for safeguarding prop- 
processes and life in the event of a 

It is recognized that even such pro- 
guarantees of fulfillment, 
of considerable help in 


erty, 
strike. 
visions are not 
but they might be 
this regard. Therefore, 
clauses containing such provisions be re- 


it is suggested that 


quired in atomic-energy contracts. 


Several other minor modifications con- 
cerning the panel deal with the possibility 
that the panel is hindering its effectiveness 
by the fact that, in some instances, both 
contractor and union representatives seem 
vague as to what actions the panel may 
take in a dispute. It is greatly to be desired 
that the parties know that the panel may be 
involved in any atomic energy dispute if it 
should so desire without knowing definitely 
what form the intervention will take. It is, 
on the other hand, perhaps a very undesir- 
able circumstance for the parties to have 
the misconception that the panel will take 
jurisdiction automatically if a work stoppage 
is threatened and that it would not inter- 
vene where nonmilitary operations are in- 
volved. Such misconceptions as these lessen 
the effectiveness of the panel substantially. 
Efforts should be made either on the part 
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of the panel or the Atomic Energy Com 
mission to ensure that the parties understand 
as well as read what may be expected from 
the procedures of the Atomic Energy Labor- 
Management Relations Panel. 


One other modification deals with an in- 
formation instrument in the form of the 
annual report of the panel to the President. 
Since the report of the panel does not appear 
to be published and distributed through 
such an agency as the Government Printing 
Office, it is difficult to locate and even more 
difficult to obtain. This report is of definite 
interest to practitioners and students in the 
field of labor relations. It would seem 
logical either to publish the annual report 
for wider distribution or, better still, to 
include the panel report once again in the 
regular AEC reports. This would not neces- 
sarily connect the panel and the AEC too 
closely or make the panel appear an arm 
of the AEC (which it definitely is not). 
Besides, it is common knowledge that the 
office of the panel is situated in the Wash- 
ington headquarters of the commission, a 
fact which does not seem to affect the inde- 
pendence of panel actions in any way 


The conclusions of this paper are that the 
special-panel method of dealing with emer- 
gency disputes in the atomic-energy indus- 
While 


try appears logical and justifiable. 
with 


the conclusions of the author agree 
the conclusion of the Cole Committee, in 
that there appears to be no need at this time 
for special legislation dealing with the 
atomic-energy industry, there is disagree- 
ment with the recommendation stating that 
the panel should be discontinued. So long as 
certain parts of the atomic-energy industry 
are possibly the deciding factor in deter- 
United States 
through the 
fact 


mining whether or not the 
shall exist as a free nation, 
manufacture of defensive 
which is valid in no other single industry), 
there is justification for special procedures 
to ensure that the operation of these vital 


[The End] 
June, 1959 @ Labor Law Journal 


weapons (a 


portions are not interrupted. 
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Meetings of Labor Men 
Industrial Union Department, AFL-CIO. 


—The Third Annual Industria! Relations 
Conference of the Industrial Union Depart- 
ment, AFL-CIO, is scheduled to take place 
at the Bellevue Stratford Hotel in Phila- 
delphia, June 15 and 16. The theme will be 
“Collective Bargaining Today.” Speakers 
will include leaders of industrial labor, 
political leaders of national standing and 
leading economists. 

University of Michigan-Wayne State Uni- 
versity-Michigan State University.—On June 
22, 23 and 24 the Institute of Labor and 
Industrial Relations of the University of 
Michigan-Wayne State University and the 
Labor and Industrial Relations Center of 
Michigan State University are presenting a 
summer management conference at the St. 
Clair Inn, St. Clair, Michigan. Topic of the 
conference is “Three Critical Areas in In- 
dustrial Relations: The Economic Outlook 
—Technology—Negotiations.” Among the 
speakers are Charles C. Killingsworth, di- 
rector, Labor and Industrial Relations Cen- 
ter, Michigan State University; Arthur 
Brown, manager, employee relations, Stand- 
ard Oil of New Jersey; Herbert Northrup, 
labor relations, General Electric Company; 
George Hitchings, chief economist, Ford 
Motor Company; William Haber, professor 
of economics, University of Michigan; and 
George Morris, labor relations staff, Gen- 
eral Motors Corporation. 

A fee of $50 covers conference registra- 
tion and materials but does not include food 
For further information, write 
to E. J. Forsythe, Director, Management 
Education and Services, Institute of Labor 
and Industrial Relations, The University of 
Michigan-Wayne State University, Student 
Center Building, Detroit 2, Michigan. 

American Arbitration Association. — The 
American Arbitration Association is cooperat- 


and lodging. 


Rank and File 


ing with the Rutgers University Extension 
Division and the Management Program, In 
stitute of Management and Labor Relations, 
in sponsoring an intensive one-week course 
in labor arbitration, scheduled for June 7 
to 12. Intended for management representa- 
tives at operating and policy-making levels, 
include lectures, discus 


full range of 


the program will 
sions and workshops on the 
current problems in arbitration, such as dé 
arbitrability 


termination of and techniques 


cases before 


and 
Special workshops ars 


in preparing presenting 


arbitrators. planned 
for clinical discussion of the most frequent 
issues in labor-management arbitration: dis 
layoff, 


and 


cipline and discharge; seniority in 


recall and promotion; job 


wage incentives. 


The program will be conducted by mem 


bers of the National Panel of Arbitrators 


ourse, including room 


The fee for the cor 
and board, will be $225 


reserving a 


Organizations in 


terested in place for one ot 
more staff 
Education Department, 
tion Association, 477 Madison 


York 22, New York 


write to the 
Arbitra 
New 


may 
American 
Avenue, 


members 


American Society for Personnel Adminis- 
tration.—The Eleventh Annual 
of the ASPA will be held at the Hotel Pfis 
ter, Milwaukee, Wisconsin, June 17-19. The 
“The Changing Responsi 
A dministration’’—will 
Allen, president of 
Question-and 


Conference 


keynote address— 
bilities of Personnel 
be given by Robert G 
the Bucyrus-Erie Company 
answer sessions will cover topics such as 
the preservation of management’s rights, in 
terviewing, the right-to-work question, political 
action, job evaluation, bargaining, workmen's 
compensation and preventive action in labor 
For reservations and information, 
write to the Eleventh Annual Conference, 
American Society for Personnel Adminis 


tration, P. O. Box 989, Milwaukee, Wisconsi 


relations. 
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Wages... Hours 








Problems 





Reasonable Inference of Overtime 


\ wage suit had to be dismissed on the 
employer’s motion. Both 
the time cards to be inaccurate and the em 


sides considered 
ployee’s testimony as to the hours worked 
was more speculation than definite in nature 


employer fails to keep accurate 


employee is not 


If the 
records, an 


; 


required i¢ 
prove the precise extent of his uncompen 
sated work in order to recover FLSA wages 
But there must be a basis for a reasonable 
inference as to the extent of the damages 

-Mitchell v. C Y M Manufacturing Com 
pany, Inc., 37 Lapor Cases § 65,374 


Only Secretary of Labor Can Sue 
W hile 


take reprisal action against employees who 
assert their rights under the FLSA or who 
involving 


it is unlawful for an employe: 


give testimony in proceedings 
violations of the law, a discharged 
seek 


resulting 
Secretary of 


alle ged 
employee 
damages allegedly 
charge. Only the 
authorized to restrain violations of the law 
doesn’t act after in 


cannot reinstatement and 
from the dis 
Labor is 
and if the Secretary 
vestigating the 
acting within the discretion conferred upot 
FLSA.—Powell v. Washington 
LaBpor CASES {§] 65,384 


employee's charges. he 1s 
him by the 
Post Company, 37 


Contract Mail Carrier 
Must Pay Overtime 


An employer who carries mail by con 
tract is engaged in commerce where a sub- 
part of the mail which is carried 
on his trucks from, or is des- 
tined to go to, out-of-state 
truck drivers must be paid 


hours worked in excess of 40 in a 


stantial 
originates 
points. The 
overtime for 


week. 
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Chis employer's time cards not always 


punched or marked to show the beginning 
r ending time of employees’ w 
but his payroll records invariably sh 


hours worked for 


an exact number of 


day and for each workweek The records, 


however, could not be reconciled 


] 


marked by the employees 


cards 


v. Blackburn, 37 LABpor CAses § 65,3 


Minors Illegally Employed 


The Secretary of Labor disclosed in 
1958 Annual Report to Congress that 11,634 
7,143 in nonagricultural 


4491 on 
Or the child labor pre 


minors—including 


establishments and farms—were 
employed in violation 


visions of the FES A. 


Special Learner Certificate 
Required 


employer is to employ 


than $1 an 


le arners 


lf the 


a rate less hour, he must first 


secure a_special certificate. Unless and until 
an employer has no 
than 


a certificate is issued, 
authority to employ 
the $l-an-hour minimum.—Mitchel] v. Vi 
qua Telephone Company, 37 Lapor ( 
65,416 


learners at less 


Tips 

Under the 
tips are not included in wages, 
at most hotels where a large luncheon 


regulations, 
but it is the 


employment tax 


practice 
or an affair is given, for the hotel to add to 
the customer’s bill a certain percentage as 
gratuities. A special ruling of the Internal 
Revenue Service classifies this type of “tip” 
as a service charge. This makes this service 


charge “wages.” 
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In Future Issues... € 
ch 


IRRA Spring Meeting—The Industrial Relations Research 
Association held its spring meeting in Boston on May 1 and 2. 
The theme was “Interrelationship of Public and Private Pro 
grams in Certain Areas of Labor Relations.” The first session, 
under the chairmanship of David Cole, covered interrelation Mailing This Card Can 
ships in the settlement of jurisdictional disputes. Mr. Cole was Keep You Posted on 
assisted by panel members David Stowe, umpire of CIO Juris 

dictional Disputes Contract, and Louis Sherman, general coun New Labor Law 

sel for the IBEW. The second session was on the subject of 


interrelationships in accident and health programs. Herman 


Developments 


Somers was chairman; Dr. Dean A. Clark, director of the 
Massachusetts General Hospital, and Lane Kirkland, of the 


International Union of Operating Engineers, were panel mem 





bers. The third session dealt with interrelationships in the 


ILL. 


TINT 


interpretation of collective bargaining agreements. This session 
was under the chairmanship of Donald Wollett, of the New 
York University School of Law. Its panel members were 
William Isaacson, New York City attorney, and Robert Levitt, 
labor counsel for the Western Electric Company. The fourth 
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session took up the interrelationships in the regulation « 
internal union affairs. Jack Barbash, of the University of 
Wisconsin, was chairman; J. B. S. Hardman, chairman of the 
Inter-Union Institute, Inc., and Sar Levitan, of the Library 


of Congress, were panel members. 


The papers read and discussed at this spring meeting will 


REPORTS 


appear in full text in a forthcoming issue 


Other Scheduled Articles \side from the IRRA 
we also have scheduled an article discussing the rol 
Michigan Labor Mediation Board in public employee 


disputes, and an article dealing with some problems ol 


CHICAGO 46, ILL. 


existent labor mediation agencies. 


1 


\nother scheduled article discusses the new law recently 
enacted in New York setting up standards for union financial 


operations, union democracy, reporting and public disclosure 


4025 W. PETERSON AVE 


The law gives broad powers to the industrial commissioner to 
investigate and enforce these standards. The act declares it to 
be the public policy of the State of New York that unio 


officers and agents shall be held to a fiduciary obligation i 
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